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To OUR CLIENTSAND FRIENDS:

hismonth marksour firm’ stenyear anniversary.

We began on May 3, 1993 with five lawyers

and two staff. We have grown to seventeen

attorneys, three consultants and twenty-one
staff. The"formula” on which wefounded thefirm
and remainsour foundation isto remember that we
areterminableat-will by clients; tobegood listeners
and cr eativelawyer swho provide prompt service; to
treat clients, each other, adversaries, regulatorsand
thejudiciary with the highest level of respect, and to
enjoy our work.

Two sgnificant events occurred this month that coincide
with our tenth anniversary. On May 2, President Bush
nominated our partner and friend Dave Proctor to
serveasUnited StatesFederal District Court Judge
for the Northern District of Alabama. We are
confident of aprompt and smooth confirmation process.
We are proud that Dave was nominated, and we are
proud of Dave' sinterest in public service.

We also received notification on Tuesday, May 13 that
our firm wasrated asa*“top quality boutique” and
one of the most widely respected labor and
employment law firms in the Southeast by the
Chambers USA Guide, which is a publication based
upon interviewswith competitors and adversaries. Inthe
field of employment defenselitigation, our partnersDavid
Middlebrooks, Dave Proctor and Barry Frederick were
recognized as“leadingindividuals’ by our competitors
and adversaries.

EMPLOYER AT RISK FOR RELYING ON

INACCURATE BACKGROUND CHECK

he case of Socorro v. IMI Data Search, Inc.,
T (M.D. IL, April 28, 2003) is a background
check horror story that hopefully will not hgppen

to you. Socorro applied for ajob at aHilton Hotel in
Chicago and was hired in August 2000 as Director of
Sadlesand Travel Partner Relations. Heanswered “no” to
the question on the employment application “Have you
ever been convicted of afelony or misdemeanor?” The
employment application also included a paragraph
authorizing Hilton to conduct abackground check. Hedid
not sign or initial this paragraph.

Hilton hired IMI to check out Socorro’ sbackground. In
September, IMI reported to Hilton that Socorro spent six
monthsinjail for the conviction of amisdemeanor. Hilton
then asked Socorro if he ever had acriminal conviction,
and Socorro answered no. At that point, Hilton did not
follow up with IMI to verify the report, nor did Hilton
discloseto Socorro what the report sated. Instead, Hilton
terminated Socorro. Hilton communicated to others that
Socorro was terminated for falsifying his employment
application and that he was a convict.

Thecourt denied IMI’ sMotion for Summary Judgment.
IMI argued that it was protected from suit under the Fair
Credit Reporting and Disclosure Act. However, the court
said that the FCRA does not protect areporting entity if
theinformation reportedisfase. The court aso permitted
Socorro to pursue hisdefamation and false light invasion
of privacy clamsagaingt Hilton. The court stated that
Hilton disclosed the criminal conviction and
falsification of application infor mation with reckless
disregard of whether such statementswerein fact
true.

This casewill likely result in an ugly outcome for Hilton
and IMI if it proceeds to trial. Hilton made several
mistakes, such as not even discussing with the employee
the conflict between the credit report and the employee's
responseon the application. Background checksarea
good idea, and an even better one when handled

properly.
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EEOC ROADSHOW
SOLICITSCHARGES

eappreciated receiving anewspaper article
from aclient in Dothan, Alabama on May
12, 2003 featuring the EEOC'’ s* roadshow”
to solicit charges. According to the article
that appeared in the Dothan Eagle, three EEOC
investigators “from the EEOC’ s Birmingham District
Office are in Dothan helping local workers answer
guestions about employment rightsand theviolationsthat
justify legal action.” The investigators conducted an
“open house” for individuasand remained in Dothan for
severd daystointerview employeeswith concernsand
accept discrimination charges.

Apparently the EEOC now hasa* chargemobile” There
are51 EEOC officesthroughout the United States, not
counting state and local offices that are “deferral
agencies,” which also accept discrimination charges.
Based upon the volume of charges and discrimination
litigation, it certainly appearsto usthat individua sknow
whereto goif they believether rights have beenviolated.
Rather than meeting withindividualsto solicit charges,
perhaps abetter use of the EEOC’ sresourceswould be
to meet with smaller employersto discuss compliance
issues.

PROMPT, REMEDIAL ACTION AVOIDS A
“PINCH ON THE BUTT” FROM
BECOMING A “KICK IN THE BUTT”

he case of Meriwether v. Caraustar
T Packaging Company, (8" Cir. April 18, 2003)

isinstructivefor how prompt, remedial action

can avoid harassment liability. Collette
Meriwether aleged that afellow employee grabbed her
rearend, joked about the incident and blocked her from
passing him by. This was reported to the employer,
which suspended the empl oyee pending an investigation.
As aresult of the investigation, the employee was
suspended for five days without pay, was required to
review and sign off on the company’ sharassment policy
and to attend a training session regarding workplace
harassment. He was also told that he would be

terminated if he had any contact with the employee other
than work related or if there were any other harassing
complaints directed toward him.

In concluding that Meriwether was not entitled to recovery
from the employer, the court determined that the employer
(1) promptly investigated and took remedia action after it
became aware of the complaint; (2) disciplined the
individua and took further steps, such asrequiring training,
to prevent the behavior from continuing; and (3) the steps
worked because the behavior ceased. The court also
concluded that the co-employee’ sbehavior did not “rise
to the level of severe or pervasive conduct to alter the
conditions of Meriwether’ s employment and create an
abusive working environment.”

EEO TIP:
NEW “REFERRAL BACK” MEDIATION

PROGRAM

This article was prepared by Jerome C. Rose, EEO
Consultant for the Law Firm of Lehr Middlebrooks
Price & Proctor, P.C. Prior to his association with the
firm, Mr. Rose served for over 22 years as the Regional
Attorney for the Birmingham District Office of the
EEOC. As Regional Attorney Mr. Rose was responsible
for all litigation by the EEOC in the states of Alabama
and Mississippi. Mr. Rose can be reached at (205)

323-9267.
A Commisson (EEOC) launched a new
mediation pilot program called the “referral
back” program. Under thisprogram, certain charges
filed with theagency would be*“referred back” tothe
employer for an attempted resolution under the
employer’s own, in-house alternative dispute
resolution program. The programistotally voluntary,
but, unfortunately, itisnot availableto al employersat this
time. The initial pilot study of the program is being
conducted by the EEOC’ sPhiladd phiaDistrict Office, but
other Digtrict Officeswill be phased into the program over
the coming months.

According to Cari Dominguez, Chair of the EEOC, the
agency is “interested in exploring whether existing
employer-provided dispute resolution programs that

little over six weeks ago, in March of thisyear,
the Equal Employment Opportunity
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operate fairly and voluntarily, afford employees
gppropriate and meaningful remedies, and do not seek to
interfere with the Commission’ s enforcement authority,
can serve as an effective means of resolving employment
discrimination charges filed with the EEOC.”

Thus, the objective of thereferral back programisat least
two fold:

(1) 1t will provide afast, amicable means of resolving
employment disputes without the intervention of a
third-party federal agency, and

(2) 1t would rddievethe EEOC of asgnificant portion of
itsworkload if an employee s charge could be settled
by the parties themselves.

The procedures under the program are relaively smple
asfollows:

(1) An employee who files a charge against a
“participating employer” may elect to have the
charge heldin suspensefor up to 60 daysto givethe
charging party and the employer an opportunity to
settle or resolve the charge under the employer’s
existing dispute resolution program.

(2) If the dispute is resolved, a written settlement
agreement isentered into between the partiesand the
charge will be closed by the Commission. If the
disputeis not resolved within 60 days, the chargeis
returned to the EEOC for processing in keeping with
its regular procedures.

Therearehowever, certain qudificationsthat must bemet
both as to the employer’ s internal dispute resolution
program and as to the kind of charge that will be
acceptablefor this specia type of resolution. To qualify
for the program an employer’ s ADR program must meet
the following criteria

< It must be an established program in which
participation by its employeesis strictly voluntary;

< The program must have clear, written procedures;

< It must be free to the employees;
< Theprogran must beableto addressdl of theclams

and relief that would be available under the statutes
enforced by the EEOC; and

< Any settlement obtained must be in writing and
enforceable in an appropriate court of law.

Thechargesedligiblefor the Referrd Back Programwill be
the same asthose éigible under the Commission’ sregular
mediation program, namely, charges which allege
individual harm under oneor the other statutes currently
enforced by the EEOC. However, classcharges, systemic
charges and Equal Pay Act Charges do not qualify
because of their class aspects.

Under the Referral Back Program, the EEOC will
recognize any agreement reached between the parties
under theemployer’ SADR program. However, it will not
participatein thedrafting or sSigning of such agreements.
Additionally, the EEOC will respect any confidentiality
provisonsincluded by the partiesin their agreement. In
effect thisdlowsthe employer and employee the freedom
to work out any terms and conditions which may be
pleasing to them without any second-guessing by the
Commission.

The EEOC hopesthat itsnew referra back program will
be agreat supplement to its regular mediation program
which has been fairly successful. Under the regular
mediation program since 1999, the EEOC, has conducted
over 44,000 mediations and resolved over 29,000 charges
within an average processing time of lessthan 86 days per
charge. Hence, this could be a win-win situation for
employers. Wewill keep you posted in thiscolumn of any
developments pertaining to the program, especialy any
information asto whenit will be avallableto employersin
Alabama, Mississippi and the southeast.

OSHA TIP:

OSHA ENFORCEMENT

This article was prepared by John E. Hall, OSHA
Consultant for the law firm of Lehr Middlebrooks Price
& Proctor, P.C. Prior to working with the firm, Mr.
Hall was the Area Director, Occupational Safety and
Health Administration and worked for 29 years with the
Occupational Safety and Health Administration in
training and compliance programs, investigations,
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enforcement actions and setting the agency’s priorities.
Mr. Hall can be reached at (205) 226-7129.

SHA has expended much effort in recent years

in developing training and compliance

assistance programs for employers. Many

aliances and partnerships have been
established with the regulated community and other
parties who share a common interest in reducing
workplace injuries and ilinesses. There remainslittle
doubt, however, that the cornerstone of the agency
continuesto bea”firmandfair” enforcement program.
Aswith his predecessors, that point was made clearly by
the current agency head, John Henshaw, upon taking
charge. “Enforcement isthe very underpinning of our
work--it will not be diminished.”

Thenumbersfrom last fiscal year indicatethat the agency
has made good on the projections of itsboss. Thetotal
number of worksite inspections was exceeded by
over 1000, the aver age penalty per seriousviolation
rose while the per centage of violations found to be
serious wasthe highest ever at over 70%.

Inits budget request for 2004. the agency is committing
toadight increasein the number of worksite ingpections.

While some employers have welcome and on occasion
even requested an enforcement inspection, its fair to
assume that most would prefer to delay or avoid such
vigits. A look at the agency’ sprimary inspectiontriggers
allowsanemployer to anticipate, and in some casesan
opportunity to reduce the likelihood of a visit by an
inspector.

Obvious deterrents to OSHA inspections are to avoid
fatalitieson thejob and to keep theinjury/ilinessratefor
thegteat alow rate. Under their Strategic Targeting
Plan theagency now dir ects planned inspections at
the employerswith ratestwo or moretimes higher
than theaver agewor kplace. Employersarenotified
by letter from the Assistant Secretary that they are
on thelist of employersidentified as having “high”
injury frequency rates. A knock on the door by
OSHA should therefore be no surprise should you
make this list. Although its likely too late upon
receipt of the letter to deter a visit, much may be
doneto prepare. Assuggested in the letter from the
Assistant Secretary, the employer should take steps to
address safety problems. This could involve getting

assistance from the consultation service within the
employer’s state, from the workman’'s compensation
carrier or from an outside source.

On- the- job fatalities, which have to be reported to
OSHA within eight hours, will most likely result in an
investigation. Many times the accident investigation, by
policy or otherwise, will be expanded into a complete
inspection of the workplace.

Findly, complaintsand referralsarelikely to bring OSHA
to your site. Formal complaints are those signed by a
current employee of a workplace or higher
representative. These will generdly bring about an OSHA
inspection. Having agood internal mechanismto allow
employeesafety concernsto be evaluated, and corrected
if necessary, may head off OSHA involvement.

Nonformal complaints are those that aren’t signed by a
current employee or otherwisefail to meet the formality
requirements. These, with rareexceptions, will resultin
contact from OSHA by telephone and/or telefax. The
employer is asked to check out the specified complaint
allegations and respond to OSHA. A prompt and
satisfactory reply to OSHA will prevent an onsite
inspection.

Referrals may come from OSHA personnel, other
agencies or the media. They will likely lead to an
inspection if they suggest that serious hazards may exist.
Outdoor activities, such as construction operations, are
common sources of referralsdueto their easy visihility to
OSHA personnel, the media etc.

WAGE AND HOUR UPDATE I

Thisarticle was prepared by Lyndel L. Erwin, Wage and
Hour Consultant for the law firm of Lehr Middlebrooks
Price & Proctor, P.C. Mr. Erwin can be reached at
(205) 323-9272. Prior to working with Lehr
Middlebrooks Price & Proctor, P.C., Mr. Erwin was the
Area Director for Alabama and Mississippi for the U. S
Department of Labor, Wage and Hour Division, and
worked for 36 years with the Wage and Hour Division
on enforcement issues concerning the Fair Labor
Sandards Act, Service Contract Act, Davis Bacon Act,
Family and Medical Leave Act and Walsh-Healey Act.
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hereareseverd different itemsrelated to Wage
Hour lawsthat employers should review from
timeto time.

1. Asschool closesfor the year, many employers
will be asked to hire studentsfor the summer.
Beforedoing so theemployer should ensurethat
the minor can legally perform the duties for
which hefsheishired. Thechild labor provisonsof
the Fair Labor StandardsAct set abasic 16 minimum
age for employment but there are 17 specific
occupationsfor which theemployee must be at least
18 years of age to peform. Among those
occupations requiring the 18 year minimum age are
the operation of amotor vehicle, operation of paper
bailors, operation of power hoisting equipment and
operation of power meat processing equipment.
Employers need to bevery cautious when employing
minorsastheillega employment of aminor can result
in the Department of Labor assessing a penalty of up
to $11,000 for each minor found to be employed in
violation of the Act.

2. Attheendof March, the Department of Labor issued
a notice of proposed rule making to amend the
regulationsthat define the exemptionsfor Executive,
Administrative, Professional and Outside Sales
employees. Thisproposal, if adopted, will make
some substantial changesin theseregulations. An
analysis of the proposed changes is available for
review on our web ste, LMPP.com. The Department
hasallowed a90 day period for interested personsto
submit written comments. The comments may be
submitted by Email, fax or USPS mail. Once the
comment period ends on June 30, 2003, DOL will
analyze the large number of comments that are
expected and hopes to issue a fina rule by
December 2003. If thefina rulethat is adopted is
adongthelinesof the proposed rule, employers should
be ableto exempt additional employeesfrom boththe
minimum wage and overtime provisonsof the Act.
In the mean time, employers should remember they
still must meet dl of therequirementsin theexisting
regulationsin order to claim the exemption for an
employee.

3. Onanother postive notethe U. S. House Education
and Workforce Committee haspassed abill dlowing
privateemployersto grant empl oyees compensatory

time off in lieu of paying cash overtime. Public
employers(governmental entities) havebeenalowed
to use the procedure for over 15 years. There are
some very strict criteria that must be followed,
including the fact that the employee must voluntarily
agree to accept the comp time, in order to use this
provisonof the Act. 1tismy understanding the House
of Representativesisexpected to vote on thebill very
soon. If passed by the House the proposal will then
go to the Senate for consideration.

4. Litigation under the Fair Labor StandardsAct
remainsavery hot topic with employerswinning
some and losing some. In April 2003, the Eighth
Circuit ruled for theemployer in acase concerning the
adminigrative exemption for a Claims Coordinator at
alargeinsurance company. Conversaly, one of the
nation’ slargest insurance companies hasdecided to
convert its claims examiners and underwritersto a
nonexempt status rather than having continuous
litigation regarding the gpplication of the adminigtrative
exemption.

Inan unrelated casethe U. S. Supreme Court refused to
consider adecision by the Sixth Circuit that denied the
employer the ability to offset extra compensation paidin
one pay period againgt overtime premiums that were due
in another pay period. Inavictory for the employer the
Fourth Circuit held that South Carolinafirefighters, who
wear pagerswhileon cal, are not entitled to overtime pay
because they were not prevented from doing other
activities during the period.

Employersshould continueto eva uatetheir pay practices
to ensure they are in compliance with the Fair Labor
Standards Act, as the failure to do so can result in a
substantial liability. If we can be of assistance do not
hesitate to give usacall.

‘ DID YOU KNOW . .. I

... that certain e-mail spam received at work may
contribute to allegations of a sexually hostile work
environment? Employersareresponsiblefor taking all
steps necessary to address or prevent workplace
harassment. If employeesreceive pornographic spam, an
employer’ sresponsibility includestaking all reasonable
steps possible to block the spam. Such steps include
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notifying employees to report such spam to their MIS
director or another systems resource person and,
ultimately, implementingwhatever stepsarereasonableto
block the spam.

. that terminating an employee because the
employee sought a lawyer regarding workplace
issues did not change an employee’ s at-will status?
Porterfield v. Mascari Il, Inc., (M.D. Ct. App, May 8,
2003). Porterfield recaived awritten warning, which she
was asked to sign. Shetold her supervisor that she was
advised to meet with alawyer to review the document
beforesigningit. Virtually immediately thereafter, she
wasterminated. Shealleged “wrongful discharge.” In
rejecting her claim, the court stated that although
Maryland law “indeed may favor accessto counsel,”
Maryland does not recognize that the right to counsel is
“aclear mandate of public policy sufficient to underliea

Wrongnul dlscharge action.”
at an employer’s average cost for health

insurance per employee, per year will reach $10,946
by 2010, according to the Employment Policy
Foundation? The foundation’s May 1, 2003

report stated that the average per employee cost of
insurancefor 2002 was $3,262. According to thereport,
“EPF’ s analysis underscores the importance of plan
design in managing health insurance costs. Absent an
effort to address healthcare at the national level, the
projected health insurance costs may eventually make
health benefitstoo expensivefor employersto provide.”

.. that deeping on thejob prior to hospitalization
may have been notice to the employer under the
FMLA? Byrnev. Avon Products, Inc., (7" Cir. May
9, 2003). The employeewas hospitaized for depresson.
During the two week period prior to his hospitaization,
hewas periodicaly deeping on thejob, which resultedin
his termination. Prior to this time, the employee's
performance and work record were excellent. In
permitting the caseto go to thejury, the court stated that
“perhaps. . . Byrne' sunusud behavior wasitsdf noticed
that something had gone medically wrong, or perhaps
notice was excused . . . for the statute requires notice
only if the need for leave isforeseeable. Itisnot beyond
the bounds of reasonablenessto treat adramatic change

in behavior as notice of amedical problem.” The court
analogized deeping on the job due to amedical problem
to an employee who collapses on the job. Inthe latter
situation, the court stated that it would not permit the
employer to claim that “| fired the stricken person for
shirking on company time, and by the time a physician
arrived and told me why the worker was unconscious it
wastoo late to claim FMLA leave.”
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THE ALABAMA STATE BAR REQUIRES THE FOLLOWING DISCLOSURE: "No
representation is made that the quality of the legal services to be performed is greater than
the quality of legal services performed by other lawyers."
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