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To OUR CLIENTSAND FRIENDS:

he 24/7 live news coverage of thewar in Iraq raises

questionsregarding how employersshould handle

employeeinterest in discussing or diciting radio

updates regarding the war. Employees who
discuss the war during work time or listen to war reports
periodically on the radio do not create legal issues for
employers to consider. Rather, employers need to be
tolerant of employee needs to discuss the war with
coworkers or occasionally listen to updates during the
workday. Thewar, particularly when combined with
uncertain marketsand job security fears, addsto the
anxiety many feel in their daily lives. Theopportunity
to discussthese eventswith coworkersor occasionally
check the news during the cour se of theworkday isa
helpful outlet for many to deal with the concer nsof our
times.

Employers should try to balance work expectations with the
need for some employeesto vent or discusstheir concerns
with others. Employees should be provided with asense of
confidencethat it is acceptable to talk about these matters at
work. For those employees who appear to have a
particularly difficult time coping with the heightened stress of
these times, counsdl the employee about the availability of
thecompany’ semployeeass stance program or community
resources the employee may seek for counseling and
guidance.

MAJOR EEOC RESTRUCTURING IN THE
WORKS

he Nationd Academy of Public Adminigtration

T (“NAPA™) was created by Congressto improve
the deivery of services provided by
governmenta agenciesand departments. Atthe

request of the EEOC, NAPA conducted amajor review
of the EEOC’ s nationa headquartersand 51 fidd offices
operations. Concluding that the EEOC’ s structure has
remained essentially unchanged throughout its 38 year
history, NAPA recommended thefollowing changesto
streamline and improve the efficiency of the Agency:

1. The EEOC should establish a national call
center throughout the country, where a highly
trained staff will accept callsfrom charging parties
and employers seeking guidance. Currently, such
calls are received at the 51 field offices with
inconsistent guidance and recommendations from
each office.

2. Providefor éectronic chargefiling. Currently, the
EEOC will typically conduct an interview of the
charging party at its offices or occasionaly over the
phoneto processthe charge. Accordingto NAPA,
“Internet-based charge processing would be less
expensive than office based interviews . . . Even
though EEOC will dways maintain someface-to-face
charge taking, the more initial contact that can be
made via phone or internet, the more time
investigators will have for follow-up work and
investigation.”

3. TheEEOC should consolidateits offices. “The
Commission does not need 51 traditiond fied office
locationsto fully serve employersand employeesin
the private and public sectors.” Instead, the EEOC
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should establish full service offices where there has
historically been a high level of chargesfiled at that
office, and based on demographic and immigration
patterns.

EEOC chair Cari Dominguez Sated that the Commissionwill
implement severd of the recommendations during the next
few years. She has appointed an internal task force of
representatives from headquarters and some of the 51 field
offices to review the recommendations and proceed to
implementation.

The change of greatest concern to usiswhether filing
achargewill be aseasy astransacting business at an
ATM machine. The EEOC needsto maintain an effective
screening process so that potential charging partiesrealize
thesignificanceof claiming that their employer violated the
statutes within the EEOC’ s jurisdiction.

GOOD NEWS - BAD NEWSFOR
ORGANIZED LABOR: YES, THEY ARE
WINNING MORE ELECTIONS, BUT
MEMBERSHIP DECLINESASFEWER
ELECTIONS ARE CONDUCTED

ccordingtothe AFL-CIO, total unionmembership
A declined by almost 73,000 in 2002 from 2001.

The AFL-CIO basesitsfigures on the per capita

tax paid by local union members to those
international unions belonging to the AFL-CIO.

The unions that lead the way with declining membership
were:

Members lost
C Steelworkers 50,412
C Machinists 44 647
C UAW 40,23
C UFCW 24,008
¢ PACE 22,167

The unions that grew in membership last year were:

Members gained
53,712

C American Federation of Teachers
C American Federation of State, County

and Municipal Employees 24,966

C Bricklayersand Allied Craftworkers 20,991
C Service Employees International 14,479
Members gained

C Transport Workers 12,667

C International Federation of Professiona and
Technical Engineers 10,537

In an effort to provide enhanced AFL-CIO union
participation in the organization’ sdirection, AFL-CIO
president John Sweeney created an AFL-CIO Executive
Committee. This committee is comprised of the
president, vice president and secretary/treasurer of the
organization, presidentsof itsten largest union members
and presidents of seven other union memberswho will
rotate. The executive committeewill function like aboard
of directors, advising the officersregarding strategic and
financia commitmentsto enhance union membership.
John Sweeney knows that, at this time, no
legislation will be passed in Washington with an
outcome to enhance union organizing. If his
organization isto capitalize on its election win rate
and increase the number of elections, thework to
bring that about will bedoneat your workplace, not
in the halls of Congress.

EEO TIP:
EMPLOYER RESPONSIBILITIESTO
MEMBERSOF THE UNIFORMED
SERVICES

This article was prepared by Jerome C. Rose, EEO
Consultant for the Law Firm of Lehr Middlebrooks
Price & Proctor, P.C. Prior to his association with the
firm, Mr. Rose served for over 22 years as the
Regional Attorney for the Birmingham District Office of
the EEOC. As Regional Attorney Mr. Rose was
responsible for all litigation by the EEOC in the states
of Alabama and Mississippi. Mr. Rose can be reached
at (205) 323-9267.
iven the normally high degree of patriotism
G exhibited by most employersin connectionwith
thiscountry’ sinvolvement inthewar with Irag,
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it was surprising to see an article in the March 20, 2003
issue of USA TODAY with the headline: Reservist says
company fired him due to military commitments.
According to the article, a dispute, resulting in a lawsuit,
arose between an employee and hisemployer, an auto parts
company, concerning the amount of time being spent by the
employeein fulfilling hisdutiesasareservig. Without going
into themeritsof thisparticular case, it might beagoodtime
to summarize the basic rights and responsibilities of
employers under the Unifor med Services Employment
and Re-employment RightsAct of 1994 (USERRA). In
substance the act covers members of the Armed Forces,
National Guard, Army Nationa Guard, Air Nationd Guard,
and the commissioned corp of the Public Health Service or
any other designated service or group.

Purposes of the Act. The purposes of the act are:

(1) To encourage non-career service in the uniformed
servicesby diminating or minimizing the disadvantagesto an
individual’s career or employment resulting from such
service,

(2) Tominimizethedisruptioninthelivesof personswho
servein the uniformed service, aswell as, to their employers
and fellow employees by providing for prompt
re-employment upon completion of their service; and;

(3) To prohibit discrimination against persons because of
their service in one of the uniformed services.

Coverage. Virtudly dl employers, both public and private,
aresubject tothe Act regardless of Size. By the sametoken
all employees are covered. However, employees hired into
temporary positions may not be entitled to the
re-employment rights granted under the Act.

What Emplovyers are Required to Do

Upontimely notification anemployer must grant anemployee
military leavefor active or inactive duty training or to report
for active duty, itsef. Advance notice should be presented
inwriting but may be presented orally in an emergency.
Under USERRA, such leave can be extended for uptofive
yearson acumulative basis. The act providesfor numerous

exceptions and/or exclusions from the cumulative
five-year limitation (including serviceduring timesof war).

Likewise, upon timely notification an employer is
obligated to re-employ an employee who has been
granted military leave and place himor herina* position
of like seniority, status and pay” that the employee
would have attained or occupied, but for the
military leave. In the case of an employee who has
incurred or aggravated a disability while serving in
the uniformed services and is unable to perform
hig’her former job, the employer is obligated to
provide a job which is nearest in approximation in
terms of seniority, status and pay which reasonably
accommodates the employee under the
circumstances.

Employersarerequired to continue certainfringe benefits,
such as hedlth insurance, to employeeson military leave
for up to 30 days and on an extended basisin certain
circumstances. Also upon reinstatement, an employer
must allow areservist to catch up on payments into
pension plans or investment accounts administered on
behalf of itsemployees. Where necessary an extension
of time (up to three times the normal period) must be
given to the reservist to make up the missed payments.

What Employers Are Not Required to Do

Although they may choseto do otherwise, an employer
is not required under USERRA to continue to pay
employees on military leave.

An employer does not haveto leave a position vacant
because of an employee' smilitary leave. However, an
employer must beaware of itsre-employment obligations
under the act.

Some Pitfalls to Avoid

In interviewing applicants for employment, avoid any
guestions that would indicate a bias against military
service, or any questions designed to highlight one’s
potentia status as a member of the uniformed services
subject torecall. Avoid any personnel actions which
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might be considered retaliatory because of theemployee's
status as areservist or member of the uniformed services.
For example afailure to promote or train because one's
reservist status. Additionally, public and quasi-public
employers should be aware that they might have additional
obligations under applicable state laws.

OSHATIP:

OSHA TARGETSFALL HAZARDS

This article was prepared by John E. Hall, OSHA
Consultant for the law firm of Lehr Middlebrooks Price &
Proctor, P.C. Prior to working with the firm, Mr. Hall
was the Area Director, Occupational Safety and Health
Administration and worked for 29 years with the
Occupational Safety and Health Administration in training
and compliance programs, investigations, enforcement
actions and setting the agency’s priorities. Mr. Hall can

be reached at (205) 226-7129.
have drawn varying degrees of attention. But
throughitdl, workplaceinjuriesresulting fromfals
have consistently been afocus of OSHA.

onfined spaces, ergonomics, sick building
syndrome, robotics, lockout-tagout, and thelike,

The continuing high number of fatditiesin congtruction work
keepsthat industry aprincipa target of OSHA'’ sinspections.
About 40% of workplace deaths are in construction and
about one-third of these are aresult of falls.

Fdl hazards and resultant injuries are by no meanslimited to
the constructionindustry. TheNational Censusof Fatal
Occupational Injurieslisted fallsasthe third leading
cause of job-related death in 2001, behind
transportation and workplace violence incidents. It
also found aten percent increase over the year 2000
which reflected the highest total sincethe censusbegan
in 1992. Suchincidentsrange from fallsof hundreds of feet
from communication towersto afdl from the bottom step of
astep ladder.

Falls from zero elevation due to dlips and trips also take

atremendoustoll. Falsongairs, for instance, have been
said toresult in over 30,000 seriouswork injuriesayesr.
Many back injuries may be attributable to falls due to
slipping on walking surfaces.

OSHA’songoing emphasison fal hazards may be seen
inits pressrel eases which the agency usesto highlight,
among other things, target enforcement issues and
problems. No fewer than six timesin the past few weeks,
press releases posted on OSHA'’s website recount
citations issued to various employers with thousands of
dollarsin penalties for fall hazards at their work sites.

OSHA hasnumerous standardsin both constructionand
genera industry that address fall protection. These
include standards that are among the most frequently
cited by the agency each year. A few examples of these
are asfollows:

>29 CFR 1910.23(c)(1) “Every open sided floor or
platform 4 feet or more above adjacent floor or ground
level shall be guarded by a standard railing...”

>29 CFR 1910.22(a)(1)" All places of employment,
passageways, storerooms, and service rooms shall be
kept clean and orderly...”

>29 CFR 1926.501(b)(1) “Each employee on a
walking/working surface (horizontal and vertical surface)
with an unprotected side or edge whichis6 feet (1.8 m)
or more above a lower level shall be protected from
falling...”

>29 CFR 1926.503(a)(1) “ The employer shal providea
training program for each employee who might be
exposed to fall hazards...”

The agency also uses the General Duty Clause to cite
employers for fall hazards not covered by a specific
standard. Examples of recent such citationsinclude the
lack of fall protectionwhilestanding on atank inone case
and on the back of a golf cart in another.

The foregoing should underscore the importance of
addressing fall hazards while conducting work site
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inspections. Y ou should ensure that ladders are in good
condition, stairwayshave handrails, mezzaninesand work
platforms that are four or more feet high and open-sided
floorsare equipped with guardrails. Also, take measuresto
eliminate dippery conditions on stairs and other walking
surfaces.

Diligencein attending to these type of conditions can ward
off OSHA citationsand, moreimportantly, prevent costly
injuries.

FAMILY AND MEDICAL LEAVE ACT

UPDATE

This article was prepared by Lyndel L. Erwin, Wage and
Hour Consultant for the law firm of Lehr Middlebrooks
Price & Proctor, P.C. Mr. Erwin can be reached at (205)
323-9272. Prior to working with Lehr Middlebrooks
Price & Proctor, P.C., Mr. Erwin was the Area Director
for Alabama and Mississippi for the U. S. Department of
Labor, Wage and Hour Division, and worked for 36 years
with the Wage and Hour Division on enforcement issues
concerning the Fair Labor Sandards Act, Service
Contract Act, Davis Bacon Act, Family and Medical Leave
Act and Walsh-Healey Act.

he Wage and Hour Division of the Department of
T Labor is responsible for compliance issues
regarding the Family and Medica Leave Act
(“FMLA”). However, anindividua doesnot have

to fileacomplaint with DOL before filing alawsuit.

The FMLA isnow ten years old, having been sgnedinto law
in February 1993. Aswith any new statute, that has been
much litigation regarding theapplication of thelaw incertain
situations. In some instances the employer has prevailed
while in other situations the employee has prevailed.

Listed below are results of some recent decisions that may
provide you will some guidance regarding how you should
treat employees who may be entitled to FMLA leave.

1. Manyemployersarenow having employeesbeingcaled
to military duty. The Department of Labor (DOL) has

issued an enforcement policy regarding the
employee seligibility for FMLA leave. They have
taken the position that thetime the employee spends
on military duty countstoward the work hours that
the employee must haveto be eligible for FMLA
leave. For example, for an employee who only
worked 840 hours in the 12 months prior to
requesting FMLA leave but was aso on military duty
for 31 weeks, DOL says that the 1240 hours (31
weeks X 40 hours) of military duty must be added to
the 840 the empl oyee actualy worked to determine
eigibility for FMLA leave. Asthe combinedtotd is
well over the 1250 hoursrequired by the statute, the
employeeiseligible for FMLA leave.

Last year the U. S. Supreme Court ruled that an
employer’ sfailureto notify an employeeinwriting
that time the employee took off for aserious health
condition did not entitle the empl oyeeto more than
12 weeksof leave during a 12-month period. While
this decision invalidated some of the DOL
regulations, the court did not invalidate the
portion of theregulation that requiresemployers
to notify employees that their leave will be
considered FMLA leave.

In another case a U. S. District Court issued an
opinion regarding whether accrued but unused
vacation time can be converted when determining if
an employee hasworked the necessary 12-monthsto
be eligiblefor FMLA leave. The employee began
work January 17, 2000 and left work, for health
reasons, January 5, 2001 with two weeks of unused
vacation time remaining. The court held that the
vacation time could be counted toward the 12-month
requirement and therefore, the employee was entitled
to FMLA.

Inaruling that favored the employer acourt held that
vacation and holiday hoursdid not count toward the
1250 hoursthat an employee must have worked to
bedigiblefor FMLA leave. Thecourt held that only
the hours actually worked should be counted.
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5. AnAlabamafederd digtrict court ruledfor the employer
where an employee was terminated while on FMLA
leave to care for his gravely ill father. While the
employee wason FMLA, |eave the employer learned
that the employee had actudly takenacamping trip. The
court held that the termination was based on the
employer’ sgood faith belief that the employee wasn’t
using theleavefor itsintended purpose. Therefore, the
termination did not interferewith theemployee sSFMLA
rights nor did the employer retdiate againgt the employee
for exercising his FMLA rights.

6. TheEighth Circuit ruled that an employee was entitled to
job reingtatement though he could not perform 100% of
hisjob functions. The employeetook FMLA leavefor
adegenerative disk condition and was certified to return
to work with lifting limitations but the employer refused
to reinstate the employee. At thetrial the employee
presented evidence that heavy lifting was not an
essential job function. Initsruling, the court stated that
the Act requires only that the employee demonstrate that
he can do the " essentid functions’ of hisformer job, not
that he's at 100% capacity.

Asshown abovethere has been cong derablelitigation under
the FMLA with the courts ruling both for and against
employers. Thereisno sign that FMLA is going away.
Earlier thisyear the U. S. Supreme Court heard arguments
in a case against the State of Nevada where an employee
brought suit under the FMLA. Depending on the Court’s
ruling in that case, there could be additional litigation filed
against state governments.

Itismy understanding that DOL is presently reviewingits
FMLA regulations and is considering some substantial
revisions. Furthermore, there are also bills pending in
Congressto amendtheact. However, meanwhile, employers
should diligently try to ensure that they are complying with
the FMLA. | recommend that employers review their
Employee Handbook to be certain that it contains
information regarding the FMLA; establish a procedure
where the Human Resources Department is made of aware
when an employee requests (takes) leave that may be
covered by the FMLA sothat timely written noticesmay be
provided to employees; and providetraining for managers

and supervisorsregarding therequirementsof the FMLA.

If you have questionsregarding the proper application of
the FMLA please call our office.

AND YOU THOUGHT A LEASED

EMPLOYEE WASNOT YOUR EMPLOYEE

he case of Piano v. Ameritech/SBC, (N.D. IlI,
T Feb 5, 2003) involved a51 year old temporary
services employee who was assigned towork at
an Ameritechlocation. Shedleged ageand sex
discrimination, becauseother temporary employeeswho
were maleand younger received opportunitiesto become
regular Ameritech employees and she did not. The
company argued that it was not her employer under Title
VIl and the Age Discrimination in Employment Act.

In determining whether Ameritech, the temp agency or
both were Piano’s employers, the court considered
whether Ameritech had “ supervision and control” over
Piano. According to the court, “ The joint employer
theory should apply in casesin which an individual
is employed by a temporary employment agency,
but suffer sdiscrimination by the employer to which
heor sheisassigned, when that employer exertsa
significant amount of control over theindividual.
Failureto apply thejoint employer theory in thiscontext
would permit an employer that would otherwise be
subject to Title VII's constraints to avoid liability for
discrimination while maintaining total control over the
work of its employees, merely by hiring them through
agenciesinatemporary capacity. Such aresult wouldill-
serve the remedia purposes of the anti-discrimination
statutes.” The court concluded that Ameritech was a
joint employer based upon the following facts:

C Ameritech had sole responsibility for directing
Piano’ s work and supervising her.

C Ameritechassumed responghility for shifting Piano
from one job classification to another, thus also
indicating substantial control over her work.
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C Ameritechtrained her in conjunction with thetemporary
service.

C Ameritech set or gpproved her hourly rate proposed by
the temporary service.

The court determined that the temporary service employer’s
placement of Piano at Ameritech, recording her absences
and counsdling her regarding absenteeism was not sufficient
exclusive control to preclude Ameritech from becoming a
joint employer. Accordingly, the case was ableto proceed
against Ameritech and the temporary service.

Employers arelesslikely to be considered joint employers
with a temporary service when a particular function is
contracted out, rather than placing temporary employeesin
the same or smilar job classifications as regular employees.
For example, if an employer decides that maintenance
serviceswill be provided by amaintenance contractor, then
those employeeswill likely be the contractor’ s employees,
exclusively. However, if an employer supplements its
exigting maintenanceempl oyeeswith maintenanceemployees
from an agency, thenthe employer ismorelikely viewed as
a“joint employer” under thelaws prohibiting discrimination
aswell asthe National Labor Relations Act.

‘ DID YOU KNOW . .. I

.. . that a former employee on March 7, 2003 was
awar ded $7.8 million for agediscrimination? Sadowski
v. Phillips Medical Systems, (Cuyahoga Ct., OH).
Sadowski was a 54 year old engineer when he was
terminated as part of a reduction in force in 2000. He
applied for six other job openings within the company, and
was offered none of them. The company policy stated that
those employees who are part of aRIF receive priority in
filling other vacancies. The three employees who were
terminated in Sadowski’ s department were age 54 or older.
A 23 year employee, Sadowski had received regular merit
increases and promotions.

.. . that on March 19, 2003 an employer paid $1.1
million to settle a harassment case brought by the
EEOC on behalf of Muslim employees? EEOC v.
Herrick Corporation, d/b/a Sockton Sedl, (E.D. Cal.)

The four employees were repeatedly harassed due to
their religion and nationd origin. Their supervisor caled
them derogatory namessuch as* camd jockey” and “rag
head.” The employeeswere ridiculed regarding their
prayer obligationsand denied promotion opportunities.
In addition to the financia settlement, the agreement
imposed adi scipline structure on supervisorswho engage
inreligiousor national origin harassment, established an
annual one hour training program for al employeeson
equa employment opportunity, and imposed disciplineon
non-supervisory employees who engage in similar
behavior.

... that Peps agreed to a $17 million wage and hour
settlement on March 12, 2003? New Jersey
Department of Labor v. Pepsi-Cola Company. The
caseinvolved ddivery driverswho were classfied by the
company as exempt outside sales people. They obtained
orders from customers and made sure that customers
shelves were fully stocked with Pepsi products.
However, unliketrue outside sales people, they did not
makeinitia sdes. Therefore, the 700 current and former
employees were improperly classified as exempt and
owed $6 million of overtime. The New Jersey
Department of Labor aso charged $8 millionin penalties
and fees and ordered Peps to pay $3 million to cover the
attorneys fees for the 700 employees.

... that aRepublican Congressman agreed toreturn
campaign donationsto the Teamsters because his
commentswer ecritical of unions? Representative Joe
Wilson (R-S.C.) received $8,300 in campaign
contributionsfrom the Teamstersand other |abor political
action committees. Wilson stated that union dues helped
to support “violent organizing drives and alimousine
lifestylefor unionbigwigs.” Thesecommentswere made
inasolicitation distributed by the Nationa Right to Work
Committee. Teamster President Hoffa thought that
Wilson “had moved beyond the sort of petty politicsthat
lead our membersto believethe republicanisanti union.”
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For more information about Lehr Middlebrooks Price &
Proctor, P.C., pleasevist our website at www.L MPP.com.
THE ALABAMA STATE BAR REQUIRES THE FOLLOWING DISCLOSURE: "No

representation is made that the quality of the legal services to be performed is greater than the
quality of legal services performed by other lawyers."
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