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To OUR CLIENTSAND FRIENDS:

he EEOC on August 13, 2002 released

T statistics showing the increased number of

classaction lawsuitsit hasfiled so far in this

fiscal year (since October 1, 2001).

According to the EEOC, of the 150 lawsuitsit hasfiled

during the past nine months, 52 were class actions.

Thisisasubstantial increase from Fiscal Y ear 2001.

Approximately one-third of all EEOC lawsuits pending
are class actions.

Class action litigation brought by the EEOC focuses
primarily on promotion decisions based upon gender
and race. Factors that the EEOC evaluates when
deciding whether to file aclass action over promotions
include the following:

C What factors determine whether an employee
ispromotion eligible, and how subjectiveare
those factors?

C Doestheemployee know what he or she must
do to become considered for a promotion?

C Isthere a posting system or other method to
notify employees that a promotion opportunity
isavailable?

C Statistically, who receives promotions based
upon protected class status and what is the
protected class status of those who make the
promotion decisions?

August 2002
C Aresubjectivefactorsfor promotions, such as
communication skills and leadership ability,
based on objective fact?
C Aretests or other employee selection devices

validated; that is, isthere acorrelation between
the test instrument or promotion factor and
successful job performance?

Statigticaly, lessthan 2% of al discrimination charges
result in litigation initiated or joined by the EEOC.
According to the EEOC, 90% of thetimewhenit files
suit, it either wins, obtainsaconsent decree or an out of
court settlement.

Inaddition to the Commission’ sfocuson classactions,
it lsowill focuson clamsof harassment and retaliation.
The harassment claims it has filed have gone beyond
sexua harassment to include harassment based upon
religion and national origin. For example, on July 5,
2002, ajury awarded in ardigious harassment lawsuit
brought by the EEOC $270,000 in punitive damages
against the owner of what he described asa*” Christian
company.” EEOC v. Preferred Management
Corporation, (S.D. IN). According to the EEOC,
“ Although we know thereare other such companies
out there, only in the past five or six yearshavewe
seen a little more charge activity on religious
harassment. It is important for employers to
under stand that they cannot require from their
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employeesthe same type of religious beliefsthat
they hold.”

EEO TIPS
THE LIMITATIONS OF IRCA
IN RESOLVING NATIONAL ORIGIN
PROBLEMSFOR EMPLOYERS

This article was prepared by Jerome C. Rose, EEO
Consultant for the Law Firm of Lehr Middlebrooks
Price & Proctor, P.C. Prior to his association with
the firm, Mr. Rose served for over 22 years as the
Regional Attorney for the Birmingham District Office
of the EEOC. As Regional Attorney Mr. Rose was
responsible for all litigation by the EEOC in the
states of Alabama and Mississippi. Mr. Rose can be
reached at (205) 323-9267.

he Immigration Reform and Control Act of
T 1986 (IRCA) was passed by Congress on
November 6, 1986 as an amendment to the
Immigration and Nationdity Act. Itsprimary
purposewasto semtherisngtideof illegd immigration
into the United States. In substance the Act made it
unlawful for any person [employers], or entity [ labor
organizations or employment agencies| to hire, recruit,
or refer for afee any individuals who are not legally
eligiblefor employment. Such individuas in today's
parlancearecalled "undocumented” or "unauthorized”
workers,” because they have neither been lawfully
admitted for permanent residence or authorized by law
to work in the United States.

Among other things, IRCA made employers
responsiblefor verifying the digibility of workersfor
employment. It provided an amnesty period of
gpproximeately two years during which employerswere
allowed to come into compliance. Of course that
amnesty period has now long sSince past. According to
Immigration & Naturdization Service (INS) datigtics,
asof December 1995 atotal of 2,680,257 diens had
been admitted under IRCA'samnesty and verification
procedures. INS aso states that the number admitted

during the past three-year period has declined
substantially.

How IRCA and Title VII relate

While IRCA prohibitsthe hiring or referral of illegal
diens it protectsfrom discrimination any individua who
isnot an "unauthorized" aien. . Section 102 of the Act
makesit unlawful for an employer or other entity "..to
discriminate against an individual (other than an
unauthorized alien) in the hiring, discharge,
recruitment or referral ...on two bases: 1) national
origin, and 2) in the case of citizens or intending
citizenson the basis of citizenship status.” "Intending
Citizens' arethosewho have been lawfully admitted to
the U.S.,, but whose citizenship statusis pending for one
of severa possible, legitimate reasons.

This paragraph in Section 102 of IRCA was
inserted to allay the fears of those who believed
that the Act would otherwiseresult in widespread
discrimination by employers against per sonswith
foreign-sounding accents or foreign-appearances
just to avoid the sanctions provided therein.

Section 102 of IRCA also expanded the number of
employers subject to federal employment anti-
discrimination laws. Under IRCA, employers with
between 4 and 14 employees are subject to the act. As
iswell known, employerswith 15 or more employees
aresubject totheprovisionsof TitleVII. Thus, where
IRCA ends its jurisdiction, Title VII begins its
juridiction. By the same token the provisonsof IRCA
are enforced by the Department of Justice through a
Specia Counsel established by the act for that purpose.
Title VII, as you know is enforced by the Equal
Employment Opportunity Commission (EEOC).

To summarize, there are certain significant differences
between IRCA and Title VII:
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First, as stated above, IRCA only prohibits
discrimination in hiring, dischargingor recruiting
on thebasisof national origin or citizenship status.
Title V11 on the other hand covers the full range of
prohibited  employment actions including
discrimination with respect recruiting, hiring, and
discharging, as well as, wages, promotions,
employeebenefitsand other termsand conditions
of employment but only on the basis of national
origin. Title VII does not specifically include
"citizenship" asabasis. However, under current case
law, where citizenship requirements have the purpose
or effect of discriminating on the basis of nationd origin
they could be prohibited under Title VII aswell.

Secondly, it isimportant to remember that while IRCA
specificdly prohibitsthe employment of undocumented
workers, Title V11 containsno such provison. Thus,
notwithstanding current case law, Hoffman Plastic
Compounds, Inc. v. NLRB, which precludes back pay
or reinstatement as remediesfor discrimination againg,
undocumented workers, the EEOC still maintains
that it isillegal to discriminate against any wor ker
in the United States, regardless of higher
immigr ation status. The EEOC recently, asamatter
of fact on June 28, 2002, reaffirmed its commitment to
protecting undocumented workersfromdiscrimination.
In short the EEOC dtated that it will respect the holding
in the Hoffman Case but will not consider acharging
party'simmigration statuswheninvestigating the merits
of acharge.

Given the proliferation of undocumented workers
during the past few years, employerswith over 15 or
more employeesshould look beyond IRCA intrying to
resolvetheir nationd origin or citizenship discrimination
claims.

OSHA TIPS
OSHA PENALTIES: HOW THEY ARE
APPLIED AND HOW THEY MAY BE
REDUCED

This article was prepared by John E. Hall, OSHA
Consultant for the law firm of Lehr Middlebrooks
Price & Proctor, P.C. Prior to working with the firm,
Mr. Hall was the Area Director, Occupational Safety
and Health Administration and worked for 29 years
with the Occupational Safety and Health
Administration in training and compliance programs,
investigations, enforcement actions and setting the
agency’s priorities. Mr. Hall can be reached at (205)
226-7129.

ith the passage of the Budget Reconciliation
W Act of 1990, OSHA’ s monetary penalties

were increased seven-fold. The statutory

maximum penalty for awillful or repeated
violation became $70,000. The remaining, less severe
type violations were increased to a maximum penalty
amount of $7,000.

Section 17 of the Occupational Safety and Health Act
provides the statutory authority to propose civil
pendties. OSHA describesits pendty structureasbeing
designed to provide an incentive toward correcting
violationsvoluntarily and damsthat large pendtiesserve
the public purpose under the Act. Whether the
substantial increase in penalty level triggered greater
effortsto comply isnot certain. But it did meanthat far
more OSHA inspections produced serious-money
consequences.

Once a base penalty is set for a violation (derived
from a chart in the agency’s Field Inspection
Reference Manual that purports to reflect the
likely severity and probability of an injury duetoa
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violative condition), anumber of adjustmentsmay
bemadeto reducethat amount. One such reduction
isfor size. Anemployer with 25 or fewer employees
may receive a 60% reduction, followed by smaller
reductions as the employer size increases. No size
reduction is given for employers with more than 250
employees. A ten per cent reduction for history may be
given where the establishment has not been cited by
OSHA for serious, willful or repest violaionswithin the
past three years.

An adjustment for “good faith” may be given. This
reduction may be up to 25%if the employer hasagood
safety and health program. Generally, this program
must be in writing.

A good, qualifying program will include management
commitment and employee involvement; worksite
surveys to identify hazards, hazard prevention and
control measures; and safety and health training.

Findly, an employer that corrects a violation
immediately during the course of the inspection may
receive afurther 15% reduction. Thisisaresult of the
agency’s “Quick-Fix” policy designed to promote
prompt elimination of hazards.

Most sx-figureand above pendty casesinvolvewillful
and/or repest violations. In somerare and particularly
flagrant cases, OSHA will treat each instance of a
violation asaseparate occurrenceinvolving aseparate
penalty for each. This is known as the agency’s
egregiousor violation by violation citation policy andis
set out in agency directive CPL 2.80.

Significant monetary penaltiesmay aso arisswhenan
employer falsto correct acitation by the required deate.
OSHA can assess a pendty for each day an item goes
uncorrected beyond the specified abatement date.

In addition to monetary pendtiesthereisthe potentia
for criminal sanctions. Where an employer’ swillful

violation of an OSHA standard causes or contributesto
the death of aworker, the U. S. Department of Justice
may bring acrimind action againg theemployer. Upon
conviction asentence of upto 6 monthsimprisonment,
aswell asafineof up to $250,000 for an individual or
$500,000 for a corporation, is possible.

Falsifying records, reports or applications may, upon
conviction, bring afine of $10,000 or up to 6 monthsin
jail, or both.

WAGE AND HOUR TIPS:

THE“WHITE COLLAR” EXEMPTIONS

This article was prepared by Lyndel L. Erwin, Wage
and Hour Consultant for the law firm of Lehr
Middlebrooks Price & Proctor, P.C. Mr. Erwin can
be reached at (205) 323-9272. Prior to working with
Lehr Middlebrooks Price & Proctor, P.C., Mr. Erwin
was the Area Director for Alabama and Mississippi
for the U. S Department of Labor, Wage and Hour
Division, and worked for 36 years with the Wage and
Hour Division on enforcement issues concerning the
Fair Labor Sandards Act, Service Contract Act, Davis
Bacon Act, Family and Medical Leave Act and Walsh-
Healey Act.

he proper application of these exemptions

T causeemployersmoredifficulty thanany of the

other requirements of the Fair Labor Standards

Act (FLSA). Executive, administrative,

professional, and outside salesempl oyees are exempt

from both the minimum wage and overtime requirements

of the Act, provided they meet certain duties and
responsibilities tests.

Salary Basis. Subject to very limited exceptions set
forth in the regulations, in order to be considered
"sdlaried", employees must receive their full salary
for any workweek in which they perform any work
without regard to the number of days or hours worked.
Thisrule appliesto each exemption that has a salary
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requirement. Outside sales employees, and doctors,
lawyersand teachersdo not have asaary requirement.
Also, certain computer-rel ated occupationsunder the
professiona exemption need not be paid asalary if they
are paid on an hourly basis at a rate not less than
$27.63 per hour).

The amount of salary required is determined by
regulationsthat wereissuedin 1975. Consequently, the
current minimum salary of $250.00 per week is not
normally afactor in determining whether an employee
meets the requirements for the exemption. Over the
years there have been many attempts to revise the
sdlary requirements but no change has actually been
instituted. In 1981 President Carter issued some
revised regulationsthat would have taken effect shortly
after he left office, however, President Reagan
rescinded them for further study. Thus, they now have
been studied for over 20 years.

Earlier thisyear the Department of Labor stated that
they would issue arevised regulation by October 2002
but more recently they have delayed the any revisions
until January 2003. Stay tuned for the next chapter in
the long running saga.

Sincethesalary requirementsin theregulations
arenot areal factor in determiningtheapplication
of the exemptions, both the courts and the
Department of Labor have been taking a very
close look at the duties of the employee. Where
theemployee doesnot meet al of therequirementsfor
one of the exemptionsthey are requiring employersto
begin paying overtime to the employeg(s) and to pay
back wages to the employee(s) involved. Withinthe
past year there have been numerous large judgements
against employerswho have erroneoudy claimed one
of these exemptions.

The requirements that apply to each category of
employees are summarized below.

Executive Exemption: Applicable to employeesthat
meet all of the following:

1 who have management as their primary duty;
1 who direct the work of two or more full-time
employees,

who regularly exercise a high degree of
independent judgment in their work;

who receive asdary (250/wk) which meetsthe
requirements of the exemption.

Administrative Exemption: Applicableto employees

1 who perform office or non-manual work which
isdirectly related to the management
policies or genera business operations of their
employer or their employer's customers, or
perform such functionsin the administration of
an educational establishment;

whoregularly exercisediscretion and judgment
in their work; and

who receive asaary ($250/wk) which meets
the requirements of the exemption.

Professional Exemption: Applicable to employees

1 who perform work requiring advanced
knowledge and education;

work in an artistic field which isoriginal and
creative;

work as a teacher, or work as a computer
sysem andyst, programmer, software engines,
or similarly skilled worker in the computer
software field;
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who regularly exercise discretion and judgment;
who perform work which isintellectual and
varied in character, the accomplishment of
which cannot be standardized as to time;

who receiveasdary ($ 250/wk) which meets
the requirements of the exemption (except
doctors, lawyers, teachers who do not have a
salary requirement and certain computer-
related occupations who are paid at least
$27.73 per hour); and

Outside SalesExemption: Applicableto employees
1 who engagein making sales or obtaining orders

away from their employer's place of business;
and

who do not devote more than 20% of the hours
worked by non-exempt employees of the
employer to work other than the making of
such sales

Employers should remember that in order for the
employeeto be exempt hemust meet all of the criteria
that are set forth in the regulations. Failure of the
employeeto meet any part of the regulations makesthe
employee non-exempt and hasthe potentia to createa
substantial liability to the employee. Therefore,
employers should be very careful to ensure that the
employee meets al of the requirements for the
exemption(s) that are being claimed.

FAILURE TO CONSIDER
REASONABLE ACCOMMODATION
COSTSUNITED AIRLINES $300,000

nited Airlines hired a mechanic who was
deaf, and then subsequently terminated him
without a reasonable accommodation

analysis. The resulting damages totalled $300,000.
Sorague v. United Airlines (D.MA. August 7, 2002).

Sprague had worked as an airline mechanic for acharter
carier. Heapplied with United, successfully passed two
levels of interviews and received a conditional offer.
After he received the conditional offer but before he
began work for United, the offer was withdrawn
because of concerns expressed by the company’s
general manager for maintenance operations. Hethen
found employment as a mechanic for AirTran.

The court awarded $200,000 in punitive damages, and
$100,000 in compensatory damagesfor the emotional
distresssuffered by Spragueand hisfamily. According
to the job description provided by United, there were
“very few tasksthat even utilized, let alone depend on,
thefaculty of hearing for their accomplishment.” The
testimony wasthat linemechanicscommunicatethrough
hand signals and the tasks that he could not perform
because of hisimpairment were either not essential or
could be performed through reasonabl e accommodation.

United made astereotyped assumptionthat it Smply was
not possible for adeaf line mechanic to work for the
arline. Although one might say that thisis*common
sense,” the ADA requiresthat if such aconclusionis
reached, the employer first consult with healthcare
professional sor occupational specialiststo seewhether
reasonable accommodation is possible, including the
shifting of non-essentia job duties.

DID YOU KNOW ...

... that the Senate Health, Education, Labor and
Pensions Sub-committee is reviewing steps to
protect women from violent attacks at work?
According to OSHA, two-thirds of the workplace
assaults that occurred in 2001 were directed toward
women. Seventy percent of thoseinvolved women who
were in the service industry, such as healthcare and
hospitality. Twenty percent of the assaults occurred in
retail settings, such asgrocery stores, fast food markets
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and restaurants. According to Senator Peatty Murray of
Washington, “for many women in the workplace,
homeland security has aterribly different meaning.”

...that the AFL-CIO isconducting an organizing
summit to focus on specific workplace sector s?
The summit is scheduled for early 2003 and was
announced by the AFL-CIO Executive Committeeon
August 6, 2002. The summit involves organizing
strategies of splitting American industry into eleven
separate sectors, analyzing the current union
representation within those sectors and establishing
alianceswith similarly interested unionsto combine
organizing skills and resources.

.. . that an appeals court on July 30 upheld a
$21,000,000 sexual harassment award against an
individual who had been harassed over seven
years?  Gilbert v. Daimler Chrysler Corp.
According to the court, the seven years of harassment
“caused her to develop major depressive and post
traumatic sressdisorders.” Gilbert wasthefirst female
millwright employed at the plant and for one and one-
half yearswasthe only skilled trades employee. She
was the recipient of such extensive harassment that the
court said she attempted suicide. She complained
about harassment repeatedly and according to the
court, “the company failed to take prompt, remedial
action.”

... that an employee’ srequest for “family time”

was insufficient notice under the FMLA?
McCarron v. British Telecom, (E.D. PA. August 7,
2002). The employee had been absent for severd days
due to medical conditions which were properly
identified and covered under the FMLA.
Subsequently, heleft amessage with hissupervisor that
heneeded “family leave’ to handlea“family Stuation.”

The supervisor sent him the necessary paperwork for
this leave to be considered under FMLA. The
employeetold the supervisor that hewould not provide
the company with any information. The supervisor told
the employeethat unlesshe did so hisabsencewould
be considered unauthorized and aresignation. Onthe
date of histermination, he was hospitalized due to a
serious hedlth condition. However, the court ruled that
due to hisfailure to co-operate with the employer’s
request for information the employer was within its
rights under the FMLA to consider theindividual’s
actions as a resignation from employment.

If you have not yet done so, be sureto register for
our Firm's The Effective Supervisor programs
throughout Alabama in September and October .
For additional infor mation about the programsor
conducting an “in-house” for your organization,
please contact Ms. Sherry Morton at 205/323-
9263.
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THEALABAMA STATEBARREQUIRESTHE FOLLOWING
DISCLOSURE: "No representation is made that the quality of
the legal servicesto be performed is greater than the quality of
legal services performed by other lawyers.”
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