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To OUR CLIENTSAND FRIENDS:

he overwhelming national focus on the
behavior of some executives at large
publically-held companies, and thedeclinein
the stock market, may have profound
workplaceimplicationsonal employers. For example:

1. Will employeestrust infor mation they hear
fromtheir organization’sleader sabout the
organization’ sfinances? Thisisparticularly
true where organizations have bonus or other
gain-sharingprograms. If theorganizationtells
employeesthat the bonusor gain shareisdown
for avariety of financial reasons, it will bea
“tougher sale” regarding credibility.

2. How will juries react to testimony by
corporate officers and high leve
managers? If anational stereotype is that
corporate officias will lie about numbersin
order to increase their compensation and the
stock price, will juries assume that corporate
officialswill dsolieto protect themselvesand
their company at trial?

3. Many individuals who plan to retire with
certain financial assumptions have had
those assumptions shatter ed, and face the
reality of working longer than anticipated. If
terminated, whether due to a workforce
reduction or job performance, their financia
dispair so latein their working career ismore
likely to provoke litigation.

4. If individuals ar e postponing retirement

and seeking to remain in the workforce,
what happensto thejob opportunitiesfor
those who are entering the workforce or
attempting to move up within the
organization? If they arecaughtintraffic, soto
speak, and can not movein or up, islitigation
over failure to hire or promote a potential
outcome?

Addressing these issues is neither easy nor can it be
done quickly. However, one step employers can take
immediately isto provide employees with facts about
business conditions and how they are affecting the
organization. Oneway to provethevalidity of thefacts
isto ensurethat corporate behavior at dl levels supports
the conclusion that the facts are true. For example, if
business conditions are such that raises for the
workforce are not appropriate, does corporate
leadership still receive raises and bonuses? Several
yearsago, theformer president of Southwest Airlines,
Herb Kelleher, asked theairline spilotsfor athree-year
wagefreeze. Beforeasking them for thewagefreeze, he
froze his own pay for three years. This shared
sacrificemeansthat beforean employer asksthose
who can least afford the sacrifice to begin to
sacrifice, the employer should substantiate that
request by ensuring that the organization’s
leader ship was thefirst to make sacrifices.

Our view isthat residual impact of issues regarding
corporate behavior and the traumaof the stock market
will be long term, just as the Watergate scandal
contributed to several years of a general mistrust of
authority that filtered into the workplace.
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POSSIBLE SENIORITY VIOLATION
NO BASISFOR REFUSING
ACCOMMODATION

n June 10, 2002, in the case of U.S

Airways, Inc. v. Barnett, the U.S. Supreme

Court ruled that an employer isnot required

to violate theterms of aseniority sysemasa
form of reasonable accommodation, provided other
exceptionsto the seniority system arenot made. The
case of Dilley v. SuperValue, Inc., (10" Cir. July 15,
2002) took the Supreme Court’s decision one step
further — what if accommodation would potentially
violatethe seniority system? Isthat abasisfor denying
accommodation? The plaintiff wasatruck driver with
eighteen years of service. Due to a lower back
problem, his physician advised the employer that he
could not lift items more than 60 pounds, which would
have resulted in shifting him to routes that did not
require heavy lifting. Thecompany refused thetrandfer,
becauseunder the company’ sseniority system, if Dilley
weretransferred and amore senior employeedesired
the position, Dilley would be displaced. Thus, the
company never even placed himinthet postion. A jury
found that the company violated the ADA and awarded
$115,268 in backpay and $25,001 in compensatory
damages.

In upholding thejury award, the court of appealssaid
that it wastotally “ speculative’ whether amore senior
employee would have attempted to bump Dilley from
that position. The company had offered Dilley two
other lower paying jobs. However, the court said that
“in reasonably accommodating an employee under
the ADA, the employer should first consider
lateral moves to positions that are regarded as
equivalent and may only consider lesser jobsthat
constitute a demotion if there are no such
equivalent position.” Dilley wasranked number five
inseniority out of atota of 42 employees. The court of
appeals stated that it was completely specul ative that

Dilley would have been bumped out of that position by
somebody with greater seniority. In essence, the
employer should have placed Dilley in that position
whichwould not have violated the seniority system. If a
more senior employee then sought the position and the
employer bumped Dilley, that would be consistent with
the seniority system and also the ADA.

Remember the following rules as they relate to the
gpplication of aseniority systeminaunion or non- union
environment:

1 If there are no exceptions made to the seniority
system, none need be made under the ADA.

2. If exceptionsare madeto the seniority system,
thentheinquiry iswhether itispossibleto do so
asaform of reasonable accommodation and if
not, why not.

3. If thetermsof the seniority system providefor
exceptions, is it possible to aso include
reasonable accommodation and if not why not.

EEO TIPS
NATIONAL ORIGIN DISCRIMINATION
CHARGES, A GROWING PROBLEM
FOR EMPLOYERS

This article was prepared by Jerome C. Rose, EEO
Consultant for the Law Firm of Lehr Middlebrooks
Price & Proctor, P.C. Prior to his association with
the firm, Mr. Rose served for over 22 years as the
Regional Attorney for the Birmingham District Office
of the EEOC. As Regional Attorney Mr. Rose was
responsible for all litigation by the EEOC in the states
of Alabama and Mississippi. Mr. Rose can be
reached at (205) 323-9267.

the number of chargesfiled with the EEOC
dleging nationa origin discrimination wason
the rise. According to EEOC statistics the

E ven beforetheeventsof September 11, 2001,
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number of Nationa Origin chargesincreased by 20%
between 1995 and 2001. While it was a common
mis-perception that theincreasein such charges was
largely attributableto theproliferation of illega aiens
and undocumented migrant farm workers, theincrease
was aso fueled in fact by several other factors
including:

1 a marked increase in legal emigration from
Europe, southeast Asia, the mid-east, and the
Carribean;

amarked increase in the number of foreign
companies which have built plants and are
doing businessin the United States (e.g. car
manufacturers); and

asgnificant increase in the number of foreign
students or workers on temporary visaswho
are in the process of applying for U. S.
citizenship.

Unfortunately, many employersarenot well-informed
asto either their own rights or the rights of their
employeeswith respect to national origin issues. For
example how would your Human Resource Manager
answer the following questions:

1 Areillegd aiensand/or non-citizens protected
by Title VII?

2. Must undocumented workers be given the
same employment rights as regular workers?

3. Doesthe Immigration Reformand Control Act
[IRCA] relieve employersof dl responghility
under Title V11 to undocumented workers?

4. Can an employer lawfully refuseto hire or
deny apromotion to an gpplicant or employee
because of his/her accent?

5. Can an employer lawfully establish a Speak-
English-Only Policy for dl communications at
work?

6. Does aforeign corporation have to abide by
U.S. anti-discrimination laws?

7. What effect, if any, does a Friendship,
Commerce, Navigation (F.C.N.) Treaty have
on the employment rights of a foreign
corporation doing business in the U.S. as
compared to a domestic corporate employer?
What effect, if any, doesit have on employees?

During the next several issues of the Employment Law
Bulletin an attempt will be madeto provide at least an
abbreviated answer to all of theforegoing questions.
However, as a threshold matter, it might be good to
understand exactly how the EEOC defines the term
"nationa origindiscrimination.” The Commission's
Procedural Regulationsfound at 29 C. F. R. 1606, et
seq. state asfollows:

The Commission defines national origin
discrimination broadly as including but not limited
to, the denial of equal employment opportunity
because of an individual's, or hisancestors, place of
origin; or because an individual has the physical,
cultural or linguistic characteristics of a national
origin group.(emphasis added)

Incidentaly, the Commission includeswithin that broad
definition discrimination againgt anindividua  because of
his\her association with personsfrom a“nationd origin
group.” TitleVII of the Civil Rights Act of 1964,
the underlying federal statute, also specifically
protects individuals against employment
discrimination onthebasisof race, color, religion,
sex or national origin. It should benoted that both
theunderlying statuteand theregulationsindicate
that the law protects "individuals” with no
mention of citizenship or work eligibility.

Thus, in answer to the question of whether aliensand
undocumented workers are protected by Title VI, the
answer would be "yes." In the case of Espinoza v.
Farah Mfg. Co. (Sup. Ct. 1973) the U.S. Supreme
Court clearly declared that non-citizen, undocumented
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workerswereincluded within the protectionsof Title
VII. Accordingly, in general, undocumented workers,
diensand non-citizens, notwithstanding their satus, are
generally covered by Title VII.

There are exceptions, however, and an employer may
deny employment to a non-citizen for reasons of
national security or where citizenship is a business
necessity qualification. Even under those
circumstances, the Commission may investigate to
determinewhether the purpose or effect of requiring U.
S. citizenshipisactudly todiscriminate onthebasisof
national origin.

Theforegoing barely touchesupon the many nationa
origin problems that an employer may face. In
subsequent issues of the Employment Law Bulletin
answerstotheremaining questionsindicated abovewill
be provided together with a discussion of the
Immigration Reform and Control Act of 1986 and the
impact of Friendship, Commercial and Navigation
Treaties upon federal anti-discrimination statutes.

OSHA TIPS
SELF-AUDITSFOR OSHA
COMPLIANCE: A SHIELD OR SELF
INFLICTED WOUND?

This article was prepared by John E. Hall, OSHA
Consultant for the law firm of Lehr Middlebrooks
Price & Proctor, P.C. Prior to working with the firm,
Mr. Hall was the Area Director, Occupational Safety
and Health Administration and worked for 29 years
with the Occupational Safety and Health
Administration in training and compliance programs,
investigations, enforcement actions and setting the
agency's priorities. Mr. Hall can be reached at
(205) 226-7129.

espite an agency policy to the contrary, some
employers have concerns that voluntary
safety audits might be used against themin
OSHA enforcement actions. Specificaly,
they fear that such reportswill identify safety or hedlth
problemsthat could result inwillful violationswithlarge
monetary penalties. Internal documents, including

safety inspection and audit reports, have been used by
the agency to demonstrate an employer’ sknowledge of
a hazardous condition or possible violation. Such
information can be used to show an employer’s
conscious decision not to comply with a standard or
regulation and thus support an alegation of willfulness.
(In fact the agency’ s Fidd I ngpection Reference Manua
discusses the use of such documents to support willful
violations.)

OSHA has consistently expressed support for and
acknowledged the value of employer audits in
achieving and maintaining a safe workplace. Many
specificOSHA standards mandate that periodic audits
be conducted to ensure continuing compliance within the
areato which they apply. These limited, mandatory
auditsgenerdly havenot been anissue. However, some
employershavevoiced arel uctanceto conduct voluntary
auditswith the prospect of having to release thefindings
to an OSHA inspector. While an OSHA survey found
that 85% of employerswere conducting voluntary safety
audits, the agency acted to further promotethisactivity.

Faced with the possibility of discouraging such audits
and the need to encourage employersto find hazards
and fix them, OSHA enunciated asalf-audit policy that
was published inthe Federal Register on July 27, 2000.

Key provisions of OSHA'’s policy regarding the
treatment of voluntary self-audits(which includes
audits by competent employees, management
officialsor athird-party source) by employersare
asfollows:

(1) Theagency will not routinely request voluntary self-
audit reportsat theinitiation of an inspection and such
reports will not be used to identify hazards for
inspection. (However, if OSHA has an independent
basisto believe that a specific safety or health hazard
exists, it may exercise its authority to obtain relevant
portions of an employer’s self-audit report.)

(2) OSHA will notissueacitation for aviolation that an
employer discovered asaresult of avoluntary self-
audit, provided it iscorrected and measuresaretaken to
prevent arecurrence prior to an OSHA inspection or
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any event that may havetriggered theinspection, such
as an accident.

(3) If an employer hasresponded in good faith to a
violation discovered during a voluntary self-audit,
OSHA will not consider that portion of the audit report
to be evidence of willfulness during any subsequent
enforcement action.

(4) Finaly, an employer’s prompt response and
corrective measures taken as aresult of avoluntary
self-audit may be considered evidence of good faith
that would justify a substantial penalty reduction.

WAGE AND HOUR TIPS
AN EMPLOYER'SRIGHT TO
REQUIRE REPAYMENT OF
TRAINING COSTS

This article was prepared by Lyndel L. Erwin, Wage
and Hour Consultant for the law firm of Lehr
Middlebrooks Price & Proctor, P.C. Mr. Erwin can
be reached at (205) 323-9272. Prior to working with
Lehr Middlebrooks Price & Proctor, P.C., Mr. Erwin
was the Area Director for Alabama and Mississippi
for the U. S Department of Labor, Wage and Hour
Division, and worked for 36 years with the Wage and
Hour Division on enforcement issues concerning the
Fair Labor Sandards Act, Service Contract Act,
Davis Bacon Act, Family and Medical Leave Act and
Walsh-Healey Act.

t' sabsolutely frustrating for employerstoinvest

inemployeetraining, only to havethat employee

leave the employer beforethe employer getsa

return on itsinvestment. One approach the
employer can taketo protect itsinvestment isto
requirerepayment for training costs depending
upon when an employee leaves employment,
whether voluntarily or involuntarily. The recent
case of Hender v. Two Rivers (7th Cir. duly 10, 2002)
discussed this type of situation.

Two Rivers is a community located in Wisconsin.
Concludingthat it wasdesirablefor itsfirefightersto
become certified as paramedics, the city agreed to

compensate firefighters for time spent in training to
become certified. However, if afirefighter was no
longer employed by the city within three years after the
training began, the firefighter was responsible for
reimbursing the city for its training costs.

The lower court ruled that the reimbursement
requirement was invalid, characterizing it as an
unreasonable covenant not to compete. The court of
gpped sreversed the lower court on thispoint, and ruled
that thefirefighter must rembursethecity $1,400 for the
costsof booksand tuition, stating that “ competition has
nothing to do withthe matter.” Thelower courthad dso
ruled that because thefirefighter |eft after two and one-
half years of training, the firefighter should only be
respongblefor paying the remaining 1/6 increment of the
training costs. The court of appeals reversed this
conclusion, aswell, stating that “we do not think thet the
Supreme Court of Wisconsinisapt to requireemployers
and employeesto amortizetraining costswith precison,
to factor the time value of money . . . or to craft an
individua schedule based upon the number of yearseach
employee is expected to remain able to work.”

The court aso upheld the reimbursement plan covering
thoseindividualswho retired, weredisabled or |eft for
any reason other than smply voluntarily quitting. This
caseoveral exemplifiesemployer rightsto offer training
with conditions attached toit; if the employee leavesfor
any reason, the employer may requirethe employeeas
acondition of receiving the training to reimburse the
employer for the training costs.

DID YOU KNOW ... I

... that on June 28 legislation wasintroduced to
provide greater pension benefitsto a surviving or
a divorced spouse? Known as the Women's
Protection Act, introduced by Senators Kennedy and
Snowe, legidation would require an option in defined
benefit plansto pay 75% of the eligible benefit to the
participant’ s surviving spouse and a so enhance therights
of benefitsavailableto adivorced spouse. According to
Senators Kennedy and Snowe, “ Simple improvements
in our pension system [would] ensure that retirement
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savings programs better respond to the realities of
women’sworking lives.”

...that on July 15 OSHA announced a program
that will result in focusing on hazar dsexisting for
employeeswho work in nursng homes? According
to OSHA,, itsingpection effortswill focuson “nursing
and persond carefacilitiesthat have fourteen or more
injuries or illnesses resulting in lost working days or
restricted activity for every 100 full-time workers.”
OSHA in February notified 2,500 nursing homes that
their illness and injury rates were higher than the
industry average. The number one reason for nursing
home and assistant care injuries relates to handling
residents and slipping and falling.

. .. that an employer properly terminated an
employee who was seen at the county fair while
out on FMLA leave? Connel v. Hallmark Cards,
Inc. (D. Kn. June 19, 2002). Connel was terminated
when shewas seen at the county fair while shewas out
from work on FMLA leave. The evidence revealed
that Connel had lied to her employer about being at the
far. Additiondly, theemployer asked Connel’ sdoctor
whether -- considering she was well enough to go to
the Fair -- shewaswell enough to work. The doctor
sadyes. Accordingly, theemployer terminated Connel
for lying about the need for an FMLA absence. The
court concluded that “there was evidence presented at
trid that the plaintiff had been dishonest, thet dishonesty
was against company policy, and that defendant
terminated plaintiff’s employment because of her
dishonesty,” not because of her use of FMLA leave.

If you havenot yet done so, besuretoregister for
our Firm’s The Effective Supervisor programs
throughout Alabamain September and October.
For additional infor mation about the programsor
conducting an “in-house” for your organization,
please contact Ms. Sherry Morton at 205/323-
9263.
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THEALABAMA STATEBARREQUIRESTHE FOLLOWING
DISCLOSURE: "No representation is made that the quality of
the legal servicesto be performed is greater than the quality of
legal services performed by other lawyers.”
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