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To Our Clients And Friends:

ecauseof frequent questionsconcerning

employee benefits and employee

medical and leave of absence issues,

Lehr Middlebrooks Price & Proctor,
P.C. has crafted exclusve educational
programming on these topics. The program
regarding Employee Medical and Leave of
Absence Issues. Employer Rights will be
conducted by Richard Lehr and Mike
Thompson; the program regarding Employee
Benefitswill be conducted by Terry Price and
DonnaBrooks. Our programswill beheld at the
following locations:

February 5, 2002, Birmingham, AL; Mountain
Brook Inn (8:30 am. -12:00 p.m. — Employee
Benefits Briefing; 1:00 p.m.-4:30 p.m. —
Employee Medical and Leave of Absence
| ssues: Employer Rights).

February 6, 2002, Huntsville, AL; Holiday Inn
Research Park (8:30 am.-12.00 p.m. —
Employee Benefits Briefing; 1:00 p.m. - 4:30
p.m. — Employee Medical and Leave of
Absence Issues: Employer Rights).

February 6, 2002, Decatur, AL; Holiday Inn
(8:30a.m.-12:00 p.m. — Employee M edical and
Leave of Absence Issues. Employer Rights;
1:00 p.m.-4:30 p.m. — Employee Benefits
Briefing).

APPEALS COURT ENFORCES
NLRB EXTENSION OF RIGHTSTO

NON-UNION WORKERS

ince the 1975 U.S. Supreme Court

S decisionof NLRBv. J. Weingarten, Inc.,
unionized employesshave hdd theright to

have a steward present during an
investigatory interview whichmay leadtodiscipline.
On November 2, 2001, the Court of Appealsfor
the District of Columbia approved the NLRB
extension of thisright to non-union employeesin
the case of Epilepsy Foundation of N.E. Ohiov.

NLRB.

The case arose when two employees wrote a
memorandum to the executive director of the
agency criticizing their immediate supervisor.
When the executive director requested to meet
with one of the employees and the immediate
supervisor, the employee stated that he would not
atend themeeting unless hisfellow employee could
join him. When the employeerefused to meet with
the employer unless the employer agreed to this
request, the employer terminated the employee.
The employee claimed that his Section 7 rights
were violated under the National Labor Relations
Act, but an Administrative Law Judge disagreed,
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concluding that dthough theemployee sexpresson of
concern about his immediate supervisor was
protected under the Act, hisrefusd to be interviewed
without the presence of the fellow employee.

The Board disagreed with thejudge, and the Court of
Appeals supported the Board. According to the
Court of Appedls, “ The presence of a co-worker
gives an employee a potential witness, advisor,
an advocate in an adversarial situation, and
ideally, militatesagainst theimposition of unjust
discipline by the employer.”

In light of this, here’swhat you need to know:

1. Theemployee srequestisprotected only if heor
sheis subjected to an investigatory interview which
may lead to discipline. It doesnot cover aninterview
where the employee is disciplined, nor where the
employeeisinterviewed but not subject to discipline.

2. Theemployer isnot required to tell the employee
that he or she has the right to request that another
employee attend an investigatory interview which
could lead to discipline.

3. Confidentiality, privacy and the integrity of the
investigation could be compromised by the presence
of afdlow employeeduring aninvestigativeinterview.
Therefore, an employer isnot required to interview
the employee with another employee present; the
employer may tdl the employeethat theinterview will
be conducted only if the employee attends, alone.

4. Providedue processfor an employeewhoisbeing
investigated, if that employeeinsstson the presence
of another employee at hisor her interview, do not
conduct theinterview. Rather, tell the employee of
the circumstancesthat may result in discipline, and
invite him or her to respond in writing, and that any
written response will be considered.

5. If another employee attendsthe interview, he or
she may not coach the employee being interviewed
nor disrupt the interview.
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EEO TIPS: SOME PRACTICAL
APPROACHESTO PROVIDING

RELIGIOUSACCOMMODATIONS

This article was prepared by Jerome C. Rose, EEO
Consultant for the Law Firm of Lehr Middlebrooks
Price & Proctor, P.C. Prior to his association with
the firm, Mr. Rose served for over 22 years as the
Regional Attorney for the Birmingham District Office
of the EEOC. As Regional Attorney Mr. Rose was
responsible for all litigation by the EEOC in the states
of Alabama and Mississippi.

his is the second in a series of articles
T pertainingto religiousdiscrimination. As
stated in last month’'s issue of the
Employment Law Bulletin, the United
States is an increasingly diverse nation, both
ethnically and religiously. The redlity of this
presentsachalengeto employerswho by law must
attempt to provide, if requested, some* reasonable
accommodation” tothevariousreligiouspractices
and observances of employees and applicants.
That requirement, of course, istempered by the
proviso that the requested accommodation need
not be made if it would impose an "undue
hardship” on the conduct of the employer's
business.

What is “reasonable?” Much depends on the
circumstancesin eachindividual case, andthatis
perhaps the best way to approach the issue.

Theterm “reasonable accommodation,” asit
pertainsto religious observances, under Title
VII, is vastly different from the same term
used in connection with the Americanswith
Disabilities Act. The conceptsunder the two
actsdiffer widely and should not be confused.

Unfortunately, the underlying federa statute which
imposes the obligation to provide a reasonable
accommodetion (Section 701(j) of TitleVII of the



Civil Rights Act of 1964, as amended) does not
define the term. Various courts including the
Supreme Court have tried to do so, but even their
findingsarenot all-encompassing given the myriad
circumstances which could arise to make an
otherwisereasonableaccommodation unreasonable.

Putting asdefor the moment the legd aspects of the
problem, there are some practical steps employers
should consider to manage religious accommodation
needs. For example, you may be ableto fulfill your
responsibility by alowing for one or more of the
following general types of accommodations:

Flexible arrival and departure time.

Floating or optional holidays.

Flexible work breaks.

Employeesto work during lunch breaksin

exchange for early departure for religious

purposes.

C Employees may make up time loss due to
religious observances.

C Voluntary substitutes and swaps of shifts
and/or assignments.

C If possible, alatera transfer and/or change of
job assignment.

C Modify workplace practices, policiesand/or

procedures, if possible to do so without

negatively impacting business operations.

DO OO

Thematter of finding areasonable accommodation
for religious purposes can be complicated. An
gpplicant or employee who needs an accommodation
also has certain responsibilities that should be met.
He or she must:

C Make the employer aware of the need for a
religious accommodation at an appropriate
time. Provision of the requested
accommodation may becomeimpossibleif
the request is unnecessarily delayed.

C Cooperate with theemployer initseffortsto
find a reasonable accommodation. This
entailsusing the employeesown initiativein
securing voluntary swaps of shifts or job
assignments whenever possible.

These are merely some of the more common
methods of fulfilling the employer's and the
employee's responsibilities in the process of
providing religiousaccommodations. Thelistisby
no means exhaustive and any satisfactory
arrangement between the employer and the
employee will satisfy the statutory requirements
under the law. In our judgment, it would be
prudent to address the matter of religious
accommodations in the Employee Handbook or
some other written policy. Thiswould have the
effect of putting all parties on notice asto their
digtinct respongbilitiesfor such accommodations.

In our next issue we will discuss and answer the
question, "When does a reasonable
accommodation become unreasonable?"

OSHA’SPERSONAL PROTECTIVE

EQUIPMENT STANDARD

This article was prepared by John E. Hall, OSHA
Consultant for the law firm of Lehr Middlebrooks
Price & Proctor, P.C. Prior to working with Lehr
Middlebrooks Price & Proctor, P.C., Mr. Hall was
the Area Director, Occupational Safety and Health
Administration and worked for 29 years with the
Occupational Safety and Health Administration in
training and compliance programs, investigations,
enforcement actions and setting the agency's
priorities.

hen employees are exposed to job
V\/ hazards that can't be eliminated
through engineering, work practicesor
administrative controls, persona

protective equipment (PPE) must be used to
reduce hazard exposures.

PPE includes all clothing and other accessories
designed to protect employees from workplace
hazards.
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OSHA requiresto assurethat each employeewears
gppropriate equipment which protectsthe eyes, head,
feet, and hands from exposure to hazards in the
workplace. A workplace assessment must be made
by dl covered employers*“to determineif hazardsare
present, or likely to be present, which necessitate the
use of personal protective equipment.” Employers
must document, through awritten certification, that
such an assessment was performed. The certification
shouldinclude the name of theworkplace evaluated,
the date of the assessment, the name of the person
certifying and theidentification of thedocument asa
certification of hazard assessment.

When an assessment of the workplace finds aneed
for PPE, the employer must select the appropriate
type and ensure its use by each affected employee.
Theseemployeesmust receivetraining in the proper
use and care of the required PPE. The employer
must then verify that each employeehasreceived and
understood thistraining through awritten certification.

OSHA'’ sComplianceofficersenforcethese standards
by determining whether employers have made the
required PPE assessment and eva uating PPE training.
Further, they are directed to determine whether the
employer isin compliancewith thefollowing specific
standards: (1) Eye and Face Protection (1910.133),
(2) Head Protection (1910.135), (3) Foot Protection
(1910.136), (4) Electrical Protective Equipment
(1910.137), (5) Hand Protection (1910.138).

What happens when an employeefailsto wear PPE
that has been provided by the employer? A recurring
claim by employers upon being cited for violation of
PPE standards is that the particular item was
furnished but the employeefailed to weer it. Actsof
“unpreventable employee misconduct” or “isolated
events’ are two of the more common affirmative
defenses employers may raise against an OSHA
citation. Important in establishing thisclaimisa
demonstration by the employer that thereisawell-
communicated and -enforced work rule in place.

Who pays for PPE? OSHA interprets its PPE

standardsto require employersto provide and pay
for such equipment. However, where the
equipment ispersond in nature and can be used of f
thejob (i.e., safety shoes) the matter of payment
may be left to labor-management negotiations.
Some OSHA standards are very explicit on the
issue by stating that required PPE isto be provided
at no cost to the employee. Other standards make
referencesto employee-provided equipment. The
issue wassufficiently unclear to prompt OSHA to
propose a revised standard to clarify who isto
required to pay for PPE. ThisNotice of Proposed
Rulemaking wasissued in March 1999 and final
action is still pending. The rule, as proposed,
would have employersprovidedl required PPE at
no cost to empl oyees except saf ety-toe protective
footwear and prescription safety eyewear that can
be used by the employee off the job.

WAGE AND HOUR TIP:
MISCLASSIFICATION OF
EMPLOYEESASEXEMPT: AN
EXPENSIVE MISTAKE

This article was prepared by Lynddl L. Erwin, Wage
and Hour Consultant for the law firm of Lehr
Middlebrooks Price & Proctor, P.C. Prior to
working with Lehr Middlebrooks Price & Proctor,
P.C., Mr. Erwin was the Area Director for Alabama
and Mississippi for the United States Department of
Labor, Wage and Hour Division, and worked for 36
years with the Wage and Hour Division on
enforcement issues concerning the Fair Labor
Sandards Act, Service Contract Act, Davis Bacon
Act, Family and Medical Leave Act and Walsh-
Healey Act.

he FLSA exempts executive,
I administrative, professiona and outside

sdesemployeesfrom minimum wage and
overtime. Exemptions are like
deductions; they aretaken at the employer’s
own risk. Should an exemption be challenged,
theburden of proving that theemployee meets
the exempt requirementsison the employer.
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Following are problem areas we often experience
when conferring with employerswho are claiming
exemptions:

C

An individual’s title is one of the least
ggnificant factorsto determine exempt satus.
An individual may be called a manager or
assistant vice president, yet not be exempt.

Employeeswho may qudify for an exemption
are not performing exempt duties. For
example, those who are exempt as
professionalsinclude teachers, nurses and
otherswith college degrees. However, if an
individua with acollege degreeis performing
non-exempt work, that individual will not be
cons dered anexempt professond employee.

Employerswithout aforma sick leave policy
may not dock salaried exempt employeesfor
time missed fromwork because of sickness.

An exempt employee' sweekly salary may
not be reduced for disciplinary or workload
reasons. If an employer desiresto dock an
exempt employee, the empl oyee should not
be paid for an entire week.

Employeeswho perform routine dutiesthat
appear to be related to general business
operations often have no bearing on the
Setting of management policiesand, therefore,
are not considered exempt.

Employeeswith sophisticated job skillsbut
who do not exercise independent judgment
are not considered exempt. Examples
include draftsmen, some customer service or
support representatives, andindividualswho
may berespons blefor purchasing, accounts
receivable and accounts payable.

Exempt employeesmay not havetheir sdary
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reduced if they are absent for lessthan a
full day for any reason, unlessit is either
their first or last week of employment or
due to a Family Medica Leave Act
absence.

Misclassfication of employees can become an
expensive mistake. Potentially, the damages
include converting the exempt employeesto hourly,
which meansthat the exempt employeeswould be
entitled to overtime. Multiply that by the number of
exempt employees and by the statutory period of
156 weekstimestwo for liquidated damages, you
can seethat it does not take long for an exemption
mistake to turn into a six or seven figure liability.

COURT LIMITSEEOC'SRIGHT TO
BROADEN SCOPE OF
INVESTIGATION

oesthe EEOC havetheright to request
D information about potential  sex

discrimination when the underlying
chargealegesracediscrimination? No,
according to the Fifth Circuit Court of Appealsin
the case of EEOC v. Southern Farm Bureau
Casualty Insurance Company (Nov. 5, 2001).
The charging party clamed that he was
discriminated against based upon race. In
response to the charge, the company provided a
list of employees by name, position and race.
When the EEOC reviewed that data, it became
concerned that the company may aso be
discriminating against employees based upon
gender. Accordingly, the EEOC broadened the
scope of information requested in response to the
charge. (Practical suggestion to employers: If
you are defending acharge that does not alege sex
discrimination, providelast nameandfirstinitia of
employees, only, rather than complete names).

The EEOC issued asubpoenafor theinformation,
which the court would enforce if the EEOC



demonstrated “that the information requested is
relevant to the charge filed against the employer.”

However, in this particular case, “even though the
EEOC istheagency with primary responsibility for
enforcing Title VII, it does not possess plenary
authority to demand information that it considers
relevant to dl of itsareasof jurisdiction. Information
requested by the EEOC must be based on avalid
chargefiled by either an aggrieved individud or by the
EEOC itsdf.” Therefore, sncetherewasnot avaid
sex discrimination charge pending against the
employee, the EEOC lacked jurisdictionto use arace
discrimination chargetoinvestigatesex discrimination.
The court noted that the EEOC had theright tofilea
commissioner’ scharge, alleging sex discrimination
against the employer, but chose not to do so. Had
the EEOC filed such a charge, the court then would
have enforced the EEOC’ srequest for information
related to its investigation of potential sex
discrimination.

DID YOU KNOW .. ..

. that OSHA will not enforce its new
recor dkeeping provisionsfor thefirst 120 days
after they become effective? This decision was
announced on November 16, 2001 as the result of
the settlement of acase brought against OSHA by the
National Association of Manufacturers. The
regulations become effective on January 1, but
OSHA compliance officerswill spend thefirst four
months providing employers with compliance
assistance. They will not issuecitationsduring that
time period “ provided the employer attemptsin good
faith to meet itsrecordkeeping obligation and agrees
to make corrections necessary to bring the records
into compliance.”

... that on October 23, a former president of
United Food & Commercial WorkersL ocal 1262
was fined $30,000 and barred from union office
for 30 years? United Satesv. Rizzo (D. NJ, Oct.

23, 2001). Rizzo pled guilty to soliciting and
receiving bribes from supermarket owners and
operators who had bargaining agreementswith his
local.

...that an employer did not violatethe FMLA
by requiring employees to give five days
notice prior to the expiration of the leave if
they needed to extend it? Alexander v. Ford
Motor Company (E.D. Mich, Nov. 5,2001). The
FMLA providesthat an employee must give the
employer notice within two days of the need to
extend aleave. The court said that “the employee
isno less absent without leave at the conclusion of
avaid FMLA leave than they are during any other
point of their employment. Ford hasvalid reasons
for knowing when and if employeesare going to
return to work. The Department of Labor
Regulationsonly require an employer to alow two
daysfor an employee to request an extension of
leave after the employee’s leave has expired.”
Thus, Ford'spolicy of requiring five days notice
before leave expires does not violate the FMLA.

... that an employer isnot required to accept
violent threats as a form of reasonable
accommodation for a disabled employee?
Leiss v. Henderson (8th Cir., September 12,
2001). Anemployee's psychologist notified the
employer that “I have a duty to warn you of the
possiblethreat of harm to you and other members
of your staff” based upon threats made by the
employee. Theemployeewasterminated, and then
claimed that hewas not rehired in violation of the
Rehabilitation Act. The court agreed with the
employer’ sargument that gpprehension about Leiss
causing harm to others in the future was a
legitimate, non-discriminatory basisfor itsrefusa to
hire him.

that an employer was justified in
terminating an employeefor refusngto submit
to a phone voice analysis? Theisen v.
Covenant Medical Center, Inc., (lowa, S.Ct.
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November 15, 2001). The employee argued that a
voiceandyssviolated satelaw prohibiting the use of
a polygraph in the workplace. In regecting the
employee’s argument, the court stated that the
language of the“ Polygraph Statute gives no indication
that the legislature intended to prohibit the use of
methods or devices designed to counter an
employee’'s denial of wrongdoing.” The request
arose after someone left an obscene message for a
nurseat work. The nurserecognized the voice asthat
of Theisen. The message was reviewed by avoice
print analyst, who could not definitely determine
whether the voicewas Theisen's. Theanayst then
said that Theisen was needed to submit to avoice
print analysis. Theisen declined, claming that to do
so would violate state law prohibiting the use of a
polygraph exam at work. According to the court,
unlike apolygraph exam, voice print analysisis not
intended to determinewhether apersonistruthful or
not, but only whether the voice islikely that of the
individua whoisexamined. “Thetruth or veracity of
the denia cannot be measured by voiceprint analyss.
It remains an identification tool, no matter what the
subject’ sresponse.” Therefore, the employer was
judtified interminating Theisen for refusing to submit
to the voice print analysis.
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about

Middlebrooks Price & Proctor, P.C., please
visit our website at www.Impp.com.

THE ALABAMA STATE BAR REQUIRES
THE FOLLOWING DISCLOSURE:

"No representation is made that the quality of the legal

services to be performed is greater than the quality of
legal services performed by other lawyers."
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