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TO OUR CLIENTSAND FRIENDS.

oes an employer have the right to
! D consder an employee sbhehavior during
non-working time, off of the company
premises?’ isaquestion we are often asked. Our
response is that the employer hastheright and in
some Situations the responsibility to consider such
behavior. The recent case of Crowley v. L.L.
Bean, Inc. (Me,, June 16, 2001) illustrates this
point.

A jury awarded $215,000 to an employee who
aleged that she was sexudly and otherwise harassed
by afellow employee at work and away from work
during a22-month period. The behavior away from
work included the perpetrator following theemployee
homefromwork, leaving giftsfor her a her homeand
entering her home without her permission. The
workplace behavior included blocking the
employee’'s car from leaving the premises,
approaching her in her work area even though he had
no reason to be there, and standing outside the
bathroom door waiting for her. The perpetrator
received a written warning, but the behavior
continued without his termination. Ultimately,
Crowley proceeded with her discrimination charge
and the trial of her lawsuit.

Employers have the right and the responsibility to
evaluate theimpact of behavior away fromwork on
anemployee scontinued employment. Behavior that

the employer must consider includes any type of
harassing, threatening or intimidating actions. The
employer may asoconsder behavior that it deemsto
be apoor reflection on the employee and company,
evenif theemployeeisnot engaged in ingppropriate
behavior toward another employee. Employerswho
consider behavior away from theworkplace should
eva uatethe potentia implicationsof that behavior on
either thecompany’ sreputation, workplace cultureor
legal responsibilities to employees.

EEO TIPS: HOW TO RESPOND TO
REQUEST FOR INFORMATION

PART 2

This article was prepared by Jerome C. Rose, EEO
Consultant for the Law Firm of Lehr Middlebrooks
Price & Proctor, P.C. Prior to his association
with the firm, Mr. Rose served for over 22 years as
the Regional Attorney for the Birmingham District
Office of the EEOC. As Regional Attorney Mr.
Rose was responsible for all litigation by the EEOC

in the states of Alabama and Mississippi.

n last month's newdetter, the matter of
responding to the EEOC's Requests for
Information in genera wasdiscussed. Inthis

newd etter wewill suggest waysto respond when the
EEOC specifically requests: (a) to interview
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witnesses, (b) to make an on-site visit, or (C)
makes a broad, sweeping request for
infor mation that ar guably goesbeyond the scope
of the charge.

Before proceeding, however, following arethe mgor
points from last month’s newsletter on how to
respond to the EEOC’ srequestsfor information in
generd becausethey are gpplicableto our discussion
here. Keepingin mind that the responseisacrucia
part of defending against the charge:

< Always find out why the additional
information isnecessary.

< Trytonarrow thelimitsof what isbeing
requested.

< Confirminwritingany agreement reached
as towhat will be provided.

< Present the information agreed upon
comprehensively and concisely.

Responding to Requestsfor Witness|nterviews
and/or _an on-site investigation. Requests to
interview witnessesor for anon-gteinvestigationare,
in effect, “requests for information.” Employers
should exerciseagresat dedl of caution in responding
to such requests because it may indicate that the
Commissionistaking the charge more serioudy or
needsto resolveimportant factual questions. Asto
either of these requests, it isusudly wiseto involve
legd counsel beforeresponding. Anemployer hasa
right to have legal counsel present whenever
management personnel are being interviewed,
whether by telephone or in person. Hence, it is
critical that such interviews be planned in advancein
order to determine the nature and scope of the
guestions to be asked and who should be the
appropriate spokesperson for the employer.
Specifically, thefollowing steps should betakenin
preparation for employee-witness interviews:

U Reguest an explanation from theinvestigator
of the reasons for the requested interviews

and the topics to be covered including the
time-frames which would be relevant.

U Meet with each witness prior to the
investigator’ sinterview toreview any relevant
facts or documents in question.

U Agreeupon somereasonabletime-limitsfor
theinterviewsto avoidtheir being disruptive
to the employer’ s operations.

While an employer does not havethe right to have
legd counsdl present when rank and file employees
areinterviewed, itiswisetoinvolvelega counsd in
setting the parametersof suchinterviewsif they areto
be held on the employer’ s premises or during work
hours.

How to Framethe Employer’s Objectionsto the
Scope or Relevance of Requests for
Information. Employers have every right under
current case law to object to broad, sweeping
requests for information that are tantamount to a
“fishing expedition.” On the other hand, the
Commission has extremely broad investigative
authority and need not “ close its eyes on unlawful
discrimination” whichisuncovered during thecourse
of itsinvestigations.

Typicdly, the EEOC might request, for example, “dl
records or documents whichwould show therace,
sex and educationa qualifications of persons hired
into clerical positions during the last three-year
period.” Depending ontheallegationsin the charge
such arequest on itsface would seem to be overly
broad. Firstit coversathree-year period whichis
beyond the 180-day time-frame preceding thefiling
of the charge. Second, it includes the records of the
entire company, not just the department or unit
involved in the charge. Third, it requests “al
documents and records’” which conceivably would
show the information in question. Aside from the
likelihood that many of the records would be
duplicitous, to provide it would be a burdensome,
massive undertaking in and of itself.
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Obvioudy, such abroad, sweeping request should be
chdlenged. Inour judgment the best responsewould
beto object to the broadness or burdensomeness of
therequest and offer in the alternative some more
limited, but equally relevant, information of thesame
type. While the Commission could issue a subpoena
for theinformation in question, it may be rductant to
do so under circumstances where there has been
essential compliance with its request.

WAGE AND HOUR TIP:
THE SERVICE CONTRACT ACT

he McNamara-O’ Hara Service Contract
T Act (SCA) covers contractual agreements
entered into by Federal and District of
Columbiaagencies, theprincipa purposeof whichis
the furnishing of servicesthrough the use of “ service
employees.” Thiscaninclude routinemaintenance of
government equipment, janitoria serviceinfedera
buildings, food service on military basesand soforth.
As a rule, these contracts are awarded by the
Federal agency involved, either on a bid or
negotiated basis, once it has been established that the
bid specifications meet the criteria of the SCA.
“Serviceemployeg’ isdefined asthose who work on
a covered contract excluding executives,
adminigtrators and professional employeeswho meet
exemption criteria as set forth in the Fair Labor
Standards Act regulations (FLSA).

Basic Provisions/Regquir ements

Whereacontractua agreementisin excess of $2500,
the SCA requires contractors and subcontractorsto
pay service employeesin various classes no lessthan
the wage rates and fringe benefits in the wage
determination issued by the Department of Labor for
the area where the contract is being performed.
DOL issuesrevised wagedeterminationsannualy for
each locale where contracts are being performed.
The wage determination should be included in the

contractual agreement, specifically outlining rate of
pay, and fringe benefits for each classification of
employee working on the contract. However, inlieu
of furnishing the fringe benefits specified in thewage
determination, the employer may opt to pay the cash
equivalent directly to the employee. Contracts
awarded since June 1, 2000 haverequired fringe
benefit paymentsof at least $1.92 per hour. This
amount is supposed to be revised on an annual
basisbut asof June 28, 2001 the new figure has
not been established. It isour understanding
that the 2001 fringe benefit will be at least $2.02
per hour.

For contracts of less than $2500, contractors are
required to pay the Federa minimum wage (presently
$5.15 per hour) and, as required by the Contract
Work Hours and Safety Standards Act AND the
FLSA, to pay employees at |east one and one-half
timesther regular rate of pay for all hoursworked
over 40 in aworkweek. No part of the contract
work may be performed in buildings, surroundings, or
under working conditions which are unsanitary,
hazardous, or dangers to the health and safety of
employees. Plus, employers must either post the
wage determination in aprominent place or give a
copy to each employee.

Penalties

Violating the SCA may result in contract cancdlations
andliability for any resulting coststo the government.
The Department of Labor can also require the
contracting agency to withhold paymentsin sufficient
amounts so as to cover wage and fringe benefit
under-payments. Further, the DOL can bring legal
actionto recover theunder-paymentsaswell asseek
debarment from future contractsfor up to three years.
Contractors and subcontractors may appeal
determinations of violations and debarment to an
adminigtrative law judgeand decisons may befiled
with the Administrative Review Board (whose fina
determinationsmay beappea ed and areenforceable
through the courts). Although the SCA differsfrom
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the FLSA in that the employee does not have a
private right to sue under the statute, DOL isvery
diligent about enforcing theit. Therefore, falureto
comply can be very costly to employers-- not only
will you be required to pay back wages, you may
also be prohibited from obtaining future contractual
work for up to threeyears. So, when preparing abid
or negotiating contract with the Federal government,
employers should fully understand, and comply with,
thewage and fringe benefit requirements set forth in
the wage determination.

This article was prepared by Lyndel L. Erwin,
Wage and Hour Consultant for the law firm of Lehr
Middlebrooks Price & Proctor, P.C. Prior to
working with Lehr Middlebrooks Price & Proctor,
P.C., Mr. Erwin was the Area Director for Alabama
and Mississippi for the United States Department
of Labor, Wage and Hour Division, and worked
for 36 years with the Wage and Hour Division on
enforcement issues concerning the Fair Labor
Standards Act, Service Contract Act, Davis Bacon
Act, Family and Medical Leave Act and Walsh-
Healey Act.

FAILURE TO PROVIDE
CONTRACEPTIVE COVERAGE
FERTILE AREA OF LITIGATION

oes an employer violate Title VII by

D excluding prescription contraceptivesfrom
coverage under itsemployee benefit plan?

Y es, according to the recent case of Erickson v.
Bartell Drug Company (W.D. Wash., June 12,
2001). Theplaninthiscasecovered al prescription
drugs and birth control devices used by men, but
excluded prescription contraceptives for women.
Thecourt, therefore, granted summary judgment for
the class of women plaintiffs in ruling that the
employer violated TitleVII. Thejudgeruledthat The
Pregnancy Discrimination Act, which amended Title
VI, “is a broad acknowledgment of the intent of
Congressto outlaw any and dl discrimination against

any and dl womeninthetermsand conditions of thelr
employment, including the benefits an employer
provides to its employees. Male and femae
employees have different, sex based disability and
health care needs, and thelaw isno longer blind to
the fact that only women can get pregnant, bear
children, or use prescription contraception.”

The EEOC in December 2000 stated that an
employer who provides coveragefor Viagrabut not
for contraceptives violates Title VII. On May 21,
2001, a federa judge in Minnesota permitted a
lawsuit to proceed alleging that the United Parcel
Service violated Title VII by excluding ord
contraceptives from its drug plan coverage.
However, itisour postion that if an employer’ splan
excludesall birth control methods, unless prescribed
for amedical condition and not for the purpose of
birth control, such exclusion would not violate Title
VI becauseit isgender neutral. Thus, employers
need to review their plans to accurately assess
whether exclusion of oral contraceptives from
coverage createsa Title VII risk.

UNION ELECTIONSDECLINE, BUT
UNIONSWIN MORE OF THEM

ccording to theBureau of Nationa Affairs,
unions won 52.1% of all representation
electionsheld in 2000, up from 51.3% for
1999. The total number of elections declined to
2,849 from 3,114 in 1999, an 8.5% decrease. Due
to theretirement of union members, layoffsand plant
closings, organized labor needs approximately
800,000 new members a year just to stay even
regarding itstotal percentage of the private sector
American workforce. The following election
information is organized by unit size and industry:

No. E’ees Union Win Union Win
2000 1999
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1-49 56.4% 55.9%
50-99 48.4% 47.7%
100 - 499 41.2% 39.9%

500 or more  30.4% 41.2%

2000 Results by Industry:

Finance 71.4%
Services 67.1%
Retail 64.5%

Healthcare 64%
Wholesale 58.8%
Construction  54.7%
Transportation,
Communications,

& Utilities 52.6%
Manufacturing 33.3%

The most successful unions were those that were not
affiliated withthe AFL-CIO. Non- affiliated unions
won 58.1% of all election in 2000, compared to
47.4% the year before. AFL-CIO member union
won 53.3% in 2000 compared to 54.4% in 1999.
The Teamsters won 44.8% in 2000, compared to
41.2% in 1999. Additionaly, the Teamsters have
more elections than any other union. They had 804
electionsin 2000 (and 903 in 1999).

Unions are desperate to organize. We anticipate
further mergersand consolidations of unionstotry to
combineresources. Weanticipatethat their primary

emphasis will be on employers where they have a
presence at some locations, but not all. Also, they
will only step up their effortsto organize hedlthcare,
professional and technical employees.

DID YOU KNOW . ..

... that accordingto arecent survey by Training
magazine, 81% of the companies surveyed
provided trainingregar ding sexual har assment,
80% performanceappraisalsand 70% on hiring
and interviewing? Approximately half of the
companies surveyed conducted their training in-
house, 12% used outsdetraining sourcesexclusively
and 40% combined both. Not all employeesneedto
betrainedin al areas of employment law, however
we recommend that all employeesreceivetraining
regarding harassment and workplace violence.

. . . that on June 6, 2001 the Oregon senate
passed alaw restricting theamount of overtime
registered nurses may work at hospital
facilities? Thebill providesthat overtime may not
be more than two hours beyond the nurse's
scheduled work day and that no nurse may work
morethan 16 hoursin a24-hour period. Thereare
exceptions for emergencies and rural hospitals.

... that an employee who is unableto perform
the essential job functions is not required to
receive intermittent leave under the FMLA?
Hatchett v. Philander Smith College,(8" Cir.
June 1, 2001). Hatchett wasthe business manager
for the college. However, dueto an accident shewas
unableto perform her essential job tasks, but asked
to continue working on an intermittent leave basis.
She was told that part-time work in another
classification wasavailable, but that shewould not be
ableto continuein her current job. 1n upholding the
employer’s decision, the court said “while the
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employeeisat hisor her job, the employee must be
able to perform the essential functions of the job.”

... that SalesIncentive Compensation Act was
introduced on June 6 to exempt inside sales
representatives from overtime requirements?
Thebill hasbeen referred to House Subcommitteeon
Workforce Protections. Inside sales employees
would be exempt if they make sales* predominantly
to clients with whom the employee already has a
working relationship” and if the employee earns a
minimum of $22,500 per year in base wages and
overtime.

that 71% of employees experienced
wor kplace harassment or potential violence
duringthepast fiveyearsaccordingtoresearch
conducted by two DePaul Univer sity professor s?
The survey was comprised of 1,167 employees of the
Eighth Circuit Court of Appeals. According to the
survey, 71% of those who responded experienced
behavior that they consdered to berude, offensive or
threatening from either their peers or supervisors.
The survey aso indicated that those who did not
speak up about the behavior were more likely to
suffer long-term anxiety and depression. Thirty per-
cent who claimed that they were retaliated against
said that the retaliation wasto be treasted asasocial
outcast, while 36% claimed that they wereretaliated
against regarding pay, promotions and performance
appraisals.
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THE ALABAMA STATE BAR REQUIRES
THE FOLLOWING DISCLOSURE:

"No representation is made that the quality of the legal

services to be performed is greater than the quality of

legal services performed by other lawyers."
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