EMPLOYMENT LAW BULLETIN

THE NEWSLETTER OF LEHR MIDDLEBROOKS PRICE & PROCTOR, P.C.

" Your Workplace | s Our Work™

Volume 9, Number 5

May 2001

TO OUR CLIENTSAND FRIENDS.

he Bureau of Labor Statistics on May 17,

T 2001 rel eased datashowing that layoffsduring
thefirst quarter of 2001 werethe highest they

have been since BL S began keeping track of

this information in 1995. The following are some

statistics to consider:

C Extended mass layoffs, which are defined as
thosethat last more than 31 days, totaled 1,664
during thefirst three months of 2001, resultingin
ajob lossto 305,227 workers.

C Only 47% of employers who reported a layoff
expect to recall employees.

C Sixteen percent of al layoffs were due to
permanent closures, affecting 78,838 workers,
compared to 44,472 ayear earlier.

C Almost half of al layoffs occurred in
manufacturing, with the highest number of losses
in the West (102,993) and the Midwest
(89,679).

A layoff decision should be partially based on
correcting hiring mistakes and at the sametime
evaluating marginally performing employees.
Following are some suggestions employers should
consider when analyzing which employeesshould be
laid off, such that the layoff decision doesnot result in
litigation or other disruption:

C Determinein advance what qudificationswill be
needed for those who remain. Past good

performance does not mean the employeeis
necessarily a proper fit within arestructured
organi zation.

Identify theweight givento thevariousfactors
when determining whichemployeeswill belad
off. Wherejob related factors are comparable,
consider length of service as atie breaker.
For long term employees, are there other
opportunitieswithinthe organization, evenif
those positions are not as prestigious or pay
less?

Are employees provided with some
outplacement assistance so they can receive
guidance on beginning the process of a job
search?

Where severanceis provided, are employees
asked to sign a comprehensive release to
assurethat nolitigation arisesasaresult of the
layoff?

Employees who survive a layoff often feel
stresses and pressures, wondering about
overall business conditions. Keep them
informed; will further layoffs be necessary?
What are some “mile markers’ that the
company must reach in order to make
decisions about the continued work force?
Otherwise, not only does employee anxiety
increase, but employers may lose top
performerswho will seek employment in what
they percelveto be amore secure environment.
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EEO TIPS: HOW TO RESPOND TO
REQUEST FOR INFORMATION

PART I

This article was prepared by Jerome C. Rose,
EEO Consultant for the Law Firm of Lehr
Middlebrooks Price & Proctor, P.C. Prior to
his association with the firm, Mr. Rose served
for over 22 years as the Regional Attorney for
the Birmingham District Office of the EEOC.
As Regional Attorney Mr. Rose was responsible
for all litigation by the EEOC in the states of
Alabama and Mississippi.

ven though an employer has provided a

E comprehendve Pogition Statement in response
to a charge filed against it, the Equa
Employment Opportunity Commission (EEOC)
frequently requests additional information. Such
requests are not necessarily an indication that the
Commission hastaken adim view of the employer’s
initid response or isattempting to broaden the scope of
its investigation. On the contrary it could be an

indication that:

U Thereisaconflictintheinformation provided by
the charging party and/or the employer that needs
to be clarified,

U TheCommission does not understand some of the
technical details presented by the employer;

U TheCommissoniscdoseto adecision onthemerits
of the charge and needs additional information to
conclude its determination.

Thus, notwithstanding the burden of providing more
information, the employer can use this occasion to
bol ster both the logic and legdity of itsposition with
respect to the charge.

As athreshold matter it should be understood that
Requestsfor Information (RFI’ s) from the Commission
often come in various formats and may be
communicated either formally or informally. For

example, if the issues are complicated, the
Commission will usualy send “tailor made”
interrogatories requiring detailed, written answers.
If on the other hand the case involves only asingle
charging party and aroutineissue, such as hiring or
discharge, the Commission, most likely, will send its
standard, boiler-plate requestsfor that issue. If the
position statement was very clear and
comprehensive, theinvestigator may smply makea
telephonecal to request clarification of agiven point.
Regardless of theformat or the means by which the
RFI is communicated, the response should be
carefully planned. Always remember that the
responseisacrucia part of defending against the
underlying charge and theinformation givenwill be
used by the Commission in deciding whether tofind
“reasonable cause’ as to the charge in question.
Keep in mind that the Commission’s
“reasonable cause’” standard requires
considerably less evidence than would be
required to prove the caseif litigated.

How to Respond

1. Always inquire why the additional
information is necessary! Assuming that a
comprehendve pogition Satement was submitted, cal
the investigator and ask why the additional
informationisnecessary. Get any detailsasto why
theinformation which hasalready been providedis
deemed to be insufficient. Theinvestigator should
readily cooperate in explaining and hisor her
answer s should be a clueasto thedirection in
which the investigation is going.

2. Try to narrow the limits of what is being
requested. Discusswiththeinvestigator precisely
what is being requested. Discuss the nature and
scope of the charge to make sure that what isbeing
requested is relevant to the charge both in terms of
the main issue and the time-frames pertaining to the
new information being requested. For example, if the
Commission requests documents and records
covering thelast two years, make surethat thisperiod

LEHR MIDDLEBROOKS PRICE & PROCTOR, P.C. 2



would be applicableinterms of the date of the dleged
violation. Question whether the requested information
goes beyond the apparent scope of the charge. This
may be of critical importance if, for example, the
personnel records of all comparators are being
requested. Without being indignant ask theinvestigator
to explain how therequested information fitswithinthe
scope of the charge. Always try to obtain an
agreement from theinvestigator asto the proper
limits of what is being requested. Be sure to
follow any oral agreement with some written
confirmation of what was agreed upon. The
confirmation should then befaxed to the investigator
after thetelephone conversation has been compl eted.

3. Present the agreed upon information
compr ehensively. Theinformation requested should
be presented persuasively and comprehensively in a
manner that will be dispositive of theissue. Every
effort should be made to totally defeat the apparent
theory of discrimination. For example, if the underlying
theory isthat the charging party wastreated disparately,
present clear documentary evidence to show that the
work rules have been applied objectively and
consistently toall personswhoweresmilarly stuated.
Where appropriate, indicate that this current
informationisto clarify or supplement aspecific point
or bit of information that previoudy had been presented
in the position statement. Notwithstanding any
agreement to limit the scope of the request, an
employer should dwaysassert, exhaustively, any facts
or documents which undermine the allegations
contained in the charge.

Next month’ sarticlewill review how to respond when
the EEOC requeststo interview witnesses and how to
object to EEOC requestsfor information that are part
of a*“fishing expedition.”

WAGE AND HOUR TIP:
SALARY REQUIREMENTS FOR
“WHITE COLLAR” EXEMPTIONS

smost of you are aware in order for an
A employee to be exempt under the

Executive, Administrativeor Professiona
exemption the employee must be paid on a salary
bass. Theregulaionsgenerdly prohibit the employer
from making any deductions for a partia day
absence.

Occasionally employers will fail to pay an
employee the full salary and thus may have
inadvertently destroyed the application of the
exemption. However, thereisalittle known (or
used) section of the regulations that allow the
employer to correct this mistake and thereby
restor e the employee(s) to exempt status. This
section is sometimes called the “window of
correction.”

Section 541.118(a)(6) states” Theeffect of makinga
deduction which is not permitted under these
interpretationswill depend upon thefacts... Onthe
other hand, where adeduction not permitted by these
interpretationsisinadver tent, or ismade for reasons
other than lack of work, the exemption will not be
considered to have been lost if the employer
reimbur ses the employee for such deductions
and promisesto comply in the future.”

The employer argued that these were irregular
deductionscaused by unusud circumstances. Further,
in January 2000, the firm issued a memo to
employees explaining it was reimbursing the four
employees and stating that its policy had been and
would continueto be that exempt employeeswould
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not have their pay reduced for partial-day absences.
TheU. S. Digtrict Court granted asummary judgement
to the company, holding that even if therewere apolicy
or practice of docking for partiad day absences, thefirm
had corrected any violation by using the “window of
correction” provided in the regulation.

The Seventh Circuit overturned the district court’s
ruling and stated that “we hold that when an employer
has a practice or policy of improper deductions... the
window of correction... isnot available.” The Court
stated that the correction provision “suggests that an
employer must first establish that it was entitled to the
exemption, which requires...that the employer
demonstrate it was paying its employees on a salary
basis.” The court’ sruling followed the interpretations
and arguments the U.S. Department of Labor has
conggtently taken on thispasition in both opinion letters
and litigation for many years.

Employers are reminded that to make adeduction for
any absence of lessthan afull day from the sdary of an
otherwise exempt employee can bevery costly. Wage
Hour alows employersto chargepartia day absences
against an employee sleave bank athough there have
been some instances where a court has ruled such
deductionsasinvalidating thesdary plan. However,
for asalary planto bevalid, even if an employee has
exhausted hisor her leave bank he or shemust continue
toreceivethefull salary eventhough theemployeeis
absent for aportion of aday. Theonly exception that
dlowsfor adeduction of thistype appliesto employees
who are using intermittent leave under the Family and
Medical Leave Act. Deductions for absences of afull
day or more may be made without invaidating asdary
payment plan.

In view of this decision, employers should consider
reviewingtheir policy concerning deductionsfromthe
salary of exempt employeesto make sureit complies
with the guidelines set by the court. Make sure the
payroll department isaware of the policy so they will
not inadvertently make deductionsthat could causethe

loss of the exemption for one or more employees.

This article was prepared by Lyndel L. Erwin,
Wage and Hour Consultant for the law firm
of Lehr Middlebrooks Price & Proctor, P.C.
Prior to working with Lehr Middlebrooks
Price & Proctor, P.C., Mr. Erwin was the Area
Director for Alabama and Mississippi for the
United Sates Department of Labor, Wage
and Hour Division, and worked for 36 years
with the Wage and Hour Divison on
enforcement issues concerning the Fair
Labor Sandards Act, Service Contract Act,
Davis Bacon Act, Family and Medical Leave
Act and Walsh-Healey Act.

FMLA: COURT SICKENS
EMPLOYER BY RULING THAT FLU

IS SERIOUS HEALTH CONDITION

he Family and Medical Leave Act has
T severa definitions of a “serious health
condition,” including whether theemployee
isincapacitated for more than three consecutive days
and receives “ continuing treatment.” Continuing
treatment means that in addition to the more than
three consecutive days of incapacity, the employee
meetswith ahealth care provider at least two times
or onetime with aseries of continuing treatments.
The regulations a so state that “ ordinarily, unless
complications arise, the common cold, the flu,
earaches, etc. are examples of conditionsthat do not
meet the definition of aserious health condition and
do not qualify for FMLA leave.”

The case of Miller v. AT&T Corporation (4™
Cir., May 7, 2001) involved an employee who had
an unsatisfactory attendance record and had the flu
from December 27, when she was examined by the
doctor, through January 1. Shewas aso examined
on December 30. Sherequested FMLA leave and
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the employer deniedit. Inruling that thisingtance of the
flu qualified as a serious health condition, the court
dated that the flu “ normally will not qudify for FMLA
leave, but under the broad definition of what isaserious
health condition, Miller’ sfollow-up treatment to her
doctor met the regulatory definition of ‘ continuing
treatment’ for there to be a serious health condition.”
Thus, dthough thefluand other common minor allments
are generaly not considered serious health conditions
under the FMLA, there may be asituation where that
ailment is more severe for an employee requiring
continued treatment and thus meeting the FMLA
definition of serious health condition.

UNCLEAR REASON FOR
TERMINATION SUPPORTS INITIAL
ADA CLAIM

esuggest to employersthat employeeswho

W are terminated should know why. Asa

genera rule, refrain from ambiguous

comments, such as“thisjust isnot working out.” Our

experience is that when employees understand the

gpecificreasonsfor their termination, they arelesslikey

to file discrimination charges or lawsuits over that

decision. The case of Smith v. Davis (3" Cir. May

7, 2001) isagood lesson for the importance of being
specific when terminating an employee.

Smith worked as a probation officer for Luzerne
County, Pennsylvania from May 1989 until his
termination in November 1995. He was terminated
alegedly for “violation of Luzerne County’sdrug and
alcohol policy.” The employer did not state what
aspect of the policy Smith had allegedly violated; was
he impaired when he showed up for work? Did he
possess dcohol on the job? Smith had an overal good
work record during hissix years; upon termination, he
filed adiscrimination suit aleging that hewasterminated
based upon his race and disability (alcoholism). In
reversng summary judgment granted for the employer
by the district court, the court of appealsstated that “it

may bethat Smithwasfired for someother legitimate
reason related to alcohol use, but without specific
evidence that Smith was fired for such a reason,
summary judgment cannot be sustained on those
grounds. “The court added that since the
employer “did not tell Smith what hedid to bring
about histermination, it isnot legally sufficient
to entitled defendantsto judgment asa matter of
law.” Thus, the district court’s decision was
reversed and the case was remanded for trial.

Violation of an employer’ sacohol and drug policy is
among the strongest reasons to support atermination
decison. If anindividud isarecovering dcohalic, the
ADA does not require reasonable accommodation in
the form of excusing alcohol and drug policy
violations. However, this case provides an important
lesson for employers, which isthat one of the most
effectivewaysto minimizetherisk of an employment
problemisto be specific with theemployeeregarding
why he or sheisterminated, be consistent in the use
of that reason and be able to substantiate it.

REQUIRING EMPLOYEE MEDICAL
EXAMINATIONS: DOES THAT
TREAT THE EMPLOYEE AS
DISABLED, AND MUST THE
EMPLOYER DISCLOSE THE
RESULTS?

WO recent casesraiseimportant factorsfor
I cons derationwhen requiring employeesto

submit to medical examinations. Thefirst
case, Tice v. Centre Area Transportation
Authority (39 Cir. April 23, 2001) involved aclaim
that abus driver was “regarded as disabled” based
upon theemployer requesting thedriver to submit to
a medical examination. Tice was on a leave of
absencefor dmost two years dueto back problems.
When he offered to return to work, his employer
requested an independent medical examto confirm
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that he was ableto do thejob. After he ultimately was
terminated, Ticeargued that hisemployer regarded him
asdisabled in part because of itsrequest for afitness
for duty physical before he returned to work. In
rejecting Tice's argument, the court stated that “a
request for such an appropriately-tailored
examination only established that the employer

harborsdoubts (not certainties) with respect toan
employee’ s ability to perform a particular job.”

Doubts about whether Tice could performajob did not
render him asdisabled, because“inability to performa
particular jobisnot adisability withinthemeaning of the
Act.”

In Judy v. Hanford Environmental Health
Foundation (WA Ct App, April 24, 2001), the court
found that the employer was negligent for failing to
notify an employee of the results of her medical
examination, but the employer had no reason to know
that harm or injury to the employee waslikely to occur.
The employee was a manual laborer. All manual
laborers were required to take a physical test to
determine whether they could perform the physical
tasks of the job. Her employer wastold that she did not
havethe grip strength and lifting capacity necessary in
order to perform the job satisfactorily. Judy was not
informed of these results and the employer took no
action based upon them; she continued to work as a
laborer. Subsequently, she becameinjured on the job
and sued her employer and the physician for failing to
notify her that she had a particular susceptibility to
injury, based upon the physical examination. Rejecting
her claim, the court tated that the physical assessment
did not “impart actual knowledge that injuries will
occur;” only that shewasunlikely to meet the physical
responsibilitiesfor thejob. The court added that “the
examination failed to revea any existing abnormal
condition requiring treatment, and, therefore, disclosure
to the employee was not required.”

Whether disclosureis required is a secondary issue.
Our recommendation to employersisasagenerd rule,
provide an applicant and employee with the results of

aphysical test or medical examination. Individuals
expect to be notified of those results, particularly
whentheresultsindicatethat thereisether apotentia
limitationintheindividua’ sability to performthejob
or an indication of apossible medica problem.

DID YOU KNOW . ..

...that on May 10, President Bush nominated
Cari Domingueztochair theEqual Employment
Opportunity Commission? Dominguez will serve
afiveyear term that expireson July 1, 2006. Prior to
this nomination, Dominguez wasdirector of OFCCP
and Assistant Secretary of Labor for Employment
Standards in the previous Bush administration.

... that according tothe American M anagement
Association, approximately one-third of all job
applicantslack basic literacy and math skills?
The AMA survey was based uponresultsfrom 1,627
organizations that tested an average of 278 job
applicantsin 2000. According to the AMA, “new
technol ogies haveraised the bar interms of necessary
skillsfor many jobs, and higher levels of reading and
math arerequiredinjob applicants,” evenwith recent
downsizing.

... that a police department’s“no pin” policy
wasjustification for denyingan officer theright
towear acrosson hisuniform? Danielsv. City
of Arlington, Tx (5" Cir. April 9, 2001).
According to the court, “visbly wearing acrosspin -
religious speech that receives great protection in
civilianlife-- takes on an entirely different cast when
viewed in the context of apolice uniform. A police
department cannot beforced to let individud officers
add religious symbols to their official uniforms.
Although persond religiousconviction obvioudy isa
matter of great concern to many members of the
public, inthiscaseit ssmply isnot amatter of public
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concern as the term of art has been used in the
constitutional sense.”

. . that Sheet Metal Workers Local 28 in
Manhattan has been ordered to set aside $2.6
million for itsown discriminatory practicestoward
members? EEOC v. Local 638, Local 28 Sheet
Metal Workers International Assn (2" Cir.
April 16, 2001). The case began 30 years ago in
1971, when the union was accused of discriminating
against non-white membersin application and referral
practices. Asan outcome of losing the case, the union
must place $1 million in escrow immediately and an
additional $1.6 million in six months. The amount
ultimately that is owed by the union is expected to
exceed $12 million in back pay.

...that on May 21, 2001, the U.S. Supreme Court
let stand a decison invalidating an FMLA
notification rule? Brungart v. BellSouth
Telecommunications, Inc. According to the DOL,
when an employee givestwo days or lessnotice of the
need for an FMLA absence, the employee will be
eligible to take the leave if the employer does not
respond within two days of receiving the notice.
However, the Eleventh Circuit Court of Appealsruled
and the Supreme Court |et the decision stand that an
employee who does not meet the statutory digibility
requirementsfor FMLA cannot be entitled to FMLA if
the employer fails to respond to the FMLA request
within two days.
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THE ALABAMA STATE BAR REQUIRES
THE FOLLOWING DISCLOSURE:

"No representation is made that the quality of the legal
servicesto be performed is greater than the quality of
legal services performed by other lawyers."




