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To OUR CLIENTSAND FRIENDS:

f your company discoversthat one of your

employees is an illegal alien, and you

terminate that individual, does he or she
have rights that are protected under federal
employment laws? Yes. The recent case of
Contreras v. Corinthian Vigor Insurance
Brokerage, Inc., (N.D. Cal., Oct.5, 2000)
illustrates the application of this point under the
Fair Labor Standards Act.

Employee SylviaContrerasfiled anadminigtrative
claim with the California division of labor
standards enforcement, all eging that shewasnot
paid overtime nor regular wages. Three days
after filing her claim, the company called the
Immigration and Naturalization Service and
reported that Contreras was in the country
illegaly. INSfollowed up thereport by arresting
Contreras the next day. The company aso
notified the Social Security Administration that
Contreras was using a fake Social Security
number.

Contrerasfiled aretaliation suit under the Fair
Labor Standards Act, alleging that she was
reported to INS because of her protected activity
claiming overtimewages. The company argued
that because shewas anillegd aien, she should
not be entitled to any protection against
retaliation. The district court stated that
Cdiforniawageand hour law followsthe Federa
law, and under Federal law an individua is

protected from retaiation for raisingawageand
hour complaint, evenif that individud isanillega
alien.

The"no retaliation” provisionin this case aso
appliesto claims of discrimination under fair
employment practice laws and protected,
concerted activity under the National Labor
Relations Act. If an employer becomes aware
that anindividua isanillegd dien, theemployer
should report that to the Immigration and
Naturalization Service. If, however, the
employer isaware of that but does not report it
until theemployeeraisesclamsof discrimination,
wage and hour violations, safety issues or
engagesin union activity, then the employer will
be subjected to aclaim of retaliatory discharge
and INS penalties.

AMERICAN FLIESHIGH WITH
$45.5 MILLION AWARD FROM

PILOTSUNION

ou may recall that in early 1999,
Y American Airlines pilotsinitiated a

work stoppage that caused 1,600
flight cancellations and cost the company millions
of dollars. The work stoppage arose over
combining seniority listswith American and its
newly purchased Reno Air. Inresponseto the
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strike, which was characterized as a sick out,
American sought and received arestraining order
against the union that ordered the union and its
officersto take"all reasonable stepswithin their
power" to discourage and end the sick out. After
the court issued itsrestraining order, the size of
the sick out expanded, costing the company more
money and canceling moreflights. Inconcluding
that the pilots union was in contempt of its
previous order, the district court awarded the
airline $45,507,280 in damages, which were
Substantiated asthe amount the company lost due
to the failure to comply with the order.

The Fifth Circuit Court of Appeals upheld the
district court'sdecision. AccordingtotheCourt,
"based on the testimony of American's damage
experts . . . the district court determined that
American's overall loss caused by the work
stoppage were somewhere between $200 to
$250 million. The basis of the district court's
award wasthe actual damage it suffered during
thetwo daystheairline pilots associationwasin
contempt. This amount, approximately $51
million, was reduced another 11% for themargin
of error in American's estimation [booking
passenger's on other flights] that may have
occurred.”

OFCCP INCREASESCOMPLIANCE
CHECKS; PLANSTO END ONSITE

VISITS

he office of Federal Contract

T Compliance Programsistaking stepsto
increase the number of government
contractorsit reviews by changing some of its
current time-consuming practices. One of its
proposals would end onsite visits and, instead,

increase its "compliance check” approach to

evaluate whether an employer isin compliance
with OFCCP requirements. The compliance
check processrequiresthe employer to provide
records and supporting documents to the
OFCCP at the OFCCP office.

The OFCCP compliance review approach now
involves either adesk audit (which involves a
review of theaffirmative action plan or records),
a compliance check (which is a review of
records) and afocused review (where OFCCP
looks a one or more of the employer's
employment practices). OFCCP now proposes
that rather than reviewing information at the
employer's premises, the contractor would send
the information to the OFCCP.

According to the OFCCP, "Although the
proposal would change how the agency intends
to implement the compliance check, it would not
expand the scope of the examination
contemplated under the compliance check
procedure.” Last year, OFCCP conducted
2,050 compliance checks and wants to
substantialy increase this number over the next
few years.

COURT UPHOLDSEMPLOYER
DISQUALIFICATION OF
DISABLED APPLICANT WHO
CANNOT WORK OVERTIME

n October 10, 2000, the United States
Supreme Court let stand a Court of
Appeals decision that held that
because overtimewasan essentia function of the
job, an employee who was unable to work
overtime due to adisability was not qualified
under the ADA. Davisv. Florida Power and

Light Company. Davishad requested that asa
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form of accommaodeation, he should beadlowedto
decide daily whether he felt able to work
overtime. The court ruled that to grant his
accommodation would conflict with the
company's obligations under a collective
bargaining agreement with the International
Brotherhood of Electrical Workers. The court
explained that a form of reasonable
accommodation doesnot requirethe employer to
take action that would conflict with a collective
bargaining agreement. The court noted that
every circuit court of appealsthat has addressed
the decision has agreed that it isunreasonableto
expect an accommodation that would diminish
the seniority rights granted to other employees
under a bargaining agreement.

In another ADA case considering reasonable
accommodation, a court ruled that reasonable
accommodation is not required when it involved
assigning an employeeto ajob for which hewas
minimally qualified over ahigher qualified non-
disabled employee. EEOC v. Humiston-
Keeling, Inc., (7th Cir., Sept. 15, 2000). The
court stated that "the EEOC does not deny that
in every case the applicant chosen for the job
was better than Houser (the plaintiff) in the sense
of likely to be more productive.”

The EEOC regulations would require
accommodation to include advancing a person
with a disability "over a more qualified non-
disabled person provided only that the disabled
personisat least minimally qualified to do the
job, unless the employer can show undue
hardship.” According to the court, "We do not
agreewiththe Commission'sinterpretation of the
statutory provision on reassignment. The
interpretation [of the EEOC] requiresemployers
to give bonus pointsto peoplewith disabilities,
much asveteran's preference statutesdo.” This
is not required under the ADA.

FAMILY AND MEDICAL LEAVE

ACT TIPS

hile the Family and Medica Leave
Act (FMLA) has been around for

almost 8 years, we find that many
employersstill do not have an established policy
and proceduresfor the granting of FMLA leave
asisrequired by the Act. Following isaseriesof
guestions that may help employers determine
whether they are properly following the
requirements of the Act.

Q: Doesthe law guarantee paid time off? No.
The FMLA only requires unpaid leave.
However, the law permits an employee to
elect, or the employer to require the
employee, touseaccrued paid leave, such as
vacation or sick leave. For some or all of
the FMLA leave, it may be counted against
the 12-week FM LA leave entitlement if the
employee is properly notified of the
designation when the leave begins.

Q: Does workers compensation leave count
against anemployeesFMLA |leaveentitlement?
It can. FMLA leave and workers
compensation leave can run together,
provided thereason for theabsenceisdueto
aqualifying seriousillnessor injury and the
employer properly notifiesthe employee in
writing that the leave will be counted as
FMLA leave.

Q: Who is considered an immediate "family
member" for purposes of taking FMLA leave?
An employee's spouse, children (son or
daughter), and parentsareimmediatefamily
membersfor purposesof FMLA. Theterm
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"parent” doesnot includeaparent " in-law."
The terms son or daughter do not include
individuals age 18 or over unlessthey are
"incapable of self-care” because of mental
or physical disability that limitsone or more
of the" major lifeactivities' asthoseterms
are defined in the Americans with
DisabilitiesAct (ADA).

Q: Are employees required to furnish medical
records for leave due to a serious hedth
condition? No. However, you may request
that the employee provide a medical
certification confirming that a serioushealth
condition exists.

This article was prepared by Lyndel L. Erwin,
Woage and Hour Consultant for the law firm of
Lehr Middlebrooks Price & Proctor, P.C. Mr.
Erwin can be reached at (205) 323-9272.
Prior to working with Lehr Middlebrooks Price &
Proctor, P.C., Mr. Erwin was the Area Director
for Alabama and Mississippi for the United
States Department of Labor, Wage and Hour
Division, and worked for 36 years with the Wage
and Hour Division on enforcement issues
concerning the Fair Labor Standards Act, Service
Contract Act, Davis Bacon Act, Family and
Medical Leave Act and Walsh-Healey Act.

DID YOU KNOW

.. .that in the case of "that'sthe way the cookie
crumbles” theGirl Scoutshave been sued for sex
discrimination, claiming that they havea"glass
celling" prohibiting males from advancement
within the organization? Piccav. Girl Scouts of
theUSA, (NY ., Sept. 12, 2000). The suit seeks

classaction status of al men who worked at the
Girl Scouts national officewho either sought or
have not been considered for promotions. The
class could total approximately 115. The
plaintiffs attorneyssaid that the case™isnot about
scouting, it isabout acorporation that isrun like
any other business."

. .that there is not an implied contract of
employment ssimply because of a long term
employment relationship with raises and merit
reviews? Guzv. Bechtel National, Inc., (Cal.
Ct, Oct. 5, 2000). The court concluded that an
individual's at-will employment was not
eliminated based upon receiving positive
feedback regarding performance during the
course of the employment relationship.

.. .that an employee who clams to be an
alcohalicisnot entitled to protection under the
ADA for showing up to work smelling of
alcohol? Bekker v. Humana Health Plan, Inc.,
(7th Cir. Sept. 27, 2000). A group of hospital
employees reported that adoctor showed up for
work inthiscondition. Aninvestigation reveaed
that the doctor often smelled of alcohol and
showed other symptoms of being under the
influence. The hospital had referred the doctor
for treatment, and she had agreed to be tested
periodicaly as part of that treatment. Y et, the
behavior continued and shewasterminated. In
rejecting her ADA claim, the court concluded
that "' becauseanon-a coholic employeewould be
terminated if Humanaconcluded she was under
the influence of acohol while working, [we
agree) that Dr. Bekker could be terminated under
the samecircumstances." The court concluded
that Humana provided substantial proof that the
doctor posed a substantial risk of harm to
patients.

...that it is not an unfair labor practice for an
employer to state in a handbook that the
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employer would "do everything possible to
maintain our company'sunion-free statusfor the
benefit of both our employees and the company?"
NLRB v. Aluminum Casting and Engineering
Company, (7th Cir. Oct. 13, 2000). The NLRB
had concluded that such astatement violated the
Nationa Labor Relations Act. The statement
was in the handbook three years before any
union organizing activity began onthecompany's
premises. According to the court, "Theobjective
evidencein thiscase givesno reason to believe
that the employees would have perceived the
company handbook statement as something
indicated awillingnessto use unlawful tacticsto
keep the union out." Furthermore, "if this
statement, drafted long before any organizing
campagn wason the horizon, isunlawful because
it doesnot expresdy disclaim al illegal activity,
then no handbook would pass muster unlessit
had such an express disclaimer.”

¢CGCGC

If your organization is aor seeks to become a
federal contractor, learn about the unique
employment law issues that affect government
contractors at Lehr Middlebrooks Price &
Proctor, P.C. Government Contractor Audit,
scheduled for December 12, 2000 at the Holiday
Inn - Research Park in Huntsville, Alabama. The
program will be presented by Richard Lehr,
David Middlebrooks and Lyndel Erwin. The
subjects that will be covered include OFCCP
compliance, Service Contract Act, DavisBacon
Act, Walsh-Healy Act and Fair Labor Standards
Act issues, unique issues regarding union
organizing and bidding on acontract where there
isunion representation, and current "hot spots”
issues affecting government contractor
employers. Attendees will receive a
comprehensive hand out that will include sample
policies. For further information about this

program, please contact Ms. Sherry Morton at
205/323-9263.
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THE ALABAMA STATE BAR REQUIRES THE
FOLLOWING DISCLOSURE:
"No representation is made that the quality of the legal
services to be performed is greater than the quality of legal
services performed by other lawyers."
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